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WORKERS' COVPENSATI ON APPEALS TRI BUNAL

DECI SI ON NO. 55/ 87

Thi s appeal was heard on Decenber 3, 1987, by:

E. Newran : Panel Chairman,
R H Apsey: Tribunal Menber representative of enpl oyers,
P. Klym : Tribunal Menber representative of workers.

Post - hearing requirenments were satisfied on Septenmber 12, 1988.

THE APPEAL PROCEEDI NGS

The worker brings this appeal fromthe decision of the Wrkers
Conpensati on Appeal Board dated July 25, 1983. Leave to appeal was granted in
Deci sion No. 055/87L

The Appeal Board denied entitlenent to conpensation benefits for hearing
| oss, because in its view, the Board's criteria for entitlenent to benefits
had not been net. The evidence did not establish, to the satisfaction of the
Appeal Board, that the worker had sufficient exposure to noise to aggravate
his hearing condition after 1976.

The worker attended and was represented by D. Timms of the U S.WA.,
Local 1005. The enployer was represented by C. Kay-Aggio, a |awer with
Hi cks, Morley. The Panel benefitted fromthe assistance of D. Miunro of the
Tri bunal Counsel O fi ce.

THE EVI DENCE

The Panel considered the Case Description and testinony fromthe worker
Submi ssi ons were nmade by the representatives and by M. Minro.

Fol |l owi ng the adjournnent of the hearing, the Panel caused questions to
be put to the Medical Liaison Oficer of the Appeals Tribunal, which questions
were distributed to the representatives. Mterial received in response to
those questions was also distributed, and the parties were given an
opportunity to nmake submi ssions.

Subsequently, specific questions were put to Dr. P.W Alberti, and
answered in the report which was marked as Exhibit #6. Exhibits are the
fol | owi ng:

Exhi bit #1: Case Description;

Exhi bit #2: Letter dated January 28, 1988, and five excerpts from nedi ca
literature regardi ng hearing | oss.

Exhibit #3: Letter fromenployer's representative dated February 23, 1988;

Exhibit #4: Letter fromworker's representative dated February 23, 1988;



Exhi bit #5: Questions put to Dr. Alberti in letter of June 27, 1988;
Exhi bit #6: Response of Dr. Alberti dated August 12, 1988.

THE NATURE OF THE CASE

Since 1964 this worker was enployed as a general |abourer, in a nunber
of different capacities, in a steel mlIl. In 1976, a hearing exam nation
was conducted by the enployer and hearing | oss was identified.

By 1982 the hearing |loss deteriorated to a | evel which the Board
consi dered significant enough to be conmpensable. However, the question of
the cause of the hearing |loss remained in dispute.

On January 25, 1983, the Appeals Adjudicator granted entitlenment to
benefits for the hearing I oss. He concluded that it was caused by hazardous
| evel s of noise to which this worker was exposed in the course of his
enpl oynment. The Appeal Board, on July 25, 1983, reversed that finding and
denied entitlenment. Leave to appeal was granted in Appeals Tribuna
Deci si on No. 055/87L

The issue on this appeal is whether or not this worker's hearing |oss
is one which, nore probably than not, was caused by exposure to hazardous
| evel s of noise in the course of enploynent.

THE PANEL'S REASONS

The noise level to which this worker was exposed does not cone within
the guideline set by the Board in Directive 19, which was in place at the
time of the hearing. That guideline required that, as a mininmm the worker
nmust be exposed for a period of five or nore years to hazardous noise of 90
deci bel s, for eight hours per day.

This is a case which falls to be determned on the criteria set out in
section 2.2 of Directive 19. That section provides:

2.2: Since individual susceptibility to noise varies,
clainms which do not need the criteria set out in 2.1 are

i ndividually judged on their own merit having regard to the
nature of the occupation, the extent of exposure, and any
ot her factors peculiar to the individual case. The benefit
of doubt appli es.

Ms. Kay- Aggi o argued that in cases where the Appeals Tribunal has
granted entitlement to benefits for hearing | oss, but where the evidence did
not fall within the guideline established by Directive 19, the facts were
unusual and extrene. |In those cases she argues that exposure was to high
| evel s of noise, in the 85 to 90 deci bel range, for periods rangi ng between
25 and 30 years.

M. Tims argued that this is a bilateral sensorineural hearing |oss, and

as the nedical evidence indicates, is consistent with that kind of hearing
| oss which is noise induced. There is no other explanation for the worker's






| oss of hearing, and it is argued that the Panel should concl ude
that it was nore probably than not, caused by exposure to noise in the work
pl ace.

The Panel was concerned, follow ng the adjournnment of the hearing, that
the parties were basing their subm ssions on certain assunptions about the
nature and devel opnent of bilateral, sensorineural hearing | oss. For
exanpl e, one subm ssion was that this sort of hearing loss could only be
caused by exposure to noise. Another was that the history of the
devel opnent of synptons in this case was inconsistent with the devel opnent
of hearing | oss which is caused by exposure to noi se.

Because of the Panel's uncertainty about the validity of the
assunptions that were nmade regarding the nature of the disability in
question, it sought further evidence in the formof nmedical literature.
Subsequent |y, because it remained uncertain of the nedical significance of
certain particulars of this worker's history of disability, the Panel sought
answers to certain questions fromDr. P.W Al berti.

(i) Exposure

As is common in cases of a claimfor benefits for an industrial
di sease, the Panel had sonme difficulty with the evidence regarding the
degree of exposure to hazardous noi se which this worker suffered during his
lifetime.

We have a concern about the reliability of the data on the noise |evels
in the work place. W note, for exanple, that when testing was performed by
this enployer in March of 1977 (page 29 of the Case Description) there is
evi dence that the enployer performed two tests to determ ne noise |evels.
The two different tests produced very different results, varying in the
measur enent by as nmuch as 15 deci bel s.

Anot her exanple is provided in a document dated April 18, 1983, in
whi ch the enpl oyer sought to correct information previously provided to the
Wor kers' Conpensati on Board, about the worker's enploynent history and

exposure during that history. |In this docunent the enployer corrected the
title under which the worker was enpl oyed, from "hot bed | abourer” to
"soaking pit l|abourer”. The latter, in 1983, is described as having a

conti nuous noi se | evel based on a typical 40 hour work week at 85 deci bels.
There is no indication however, of when this nmeasurement was taken; 1977,
1983, or on sone date in between. |In any event, it appears that the worker
performed this job between 1964 and 1971

The Panel is satisfied that during his enploynent, from 1964 unti
1976, the worker was exposed to varying | evels of hazardous noise. The
| evel s ranged from approxi mately 70 deci bels to approximtely 117 deci bel s.
We are satisfied that during these years, the worker's exposure to hazardous
| evel s of noise was continuous, and that his exposure to | evels of noise
whi ch were significantly above 90 decibels was internmttent. The nature of
the evidence avail abl e does not permt the Panel to make any nore of a
precise finding regarding the extent or duration of exposure to hazardous
| evel s of noise.



(ii) The nature of the disability

In addition to its concern about the quality of the evidence avail able
regarding the level of noise to which this worker was exposed, the Panel had
a serious concern about the nature of the disability. G ven specific
i di osyncratic characteristics of the history of this worker's disability,

t he Panel had cause to question whether or not the disability was, in this
case, consistent with that sort of hearing | oss generally understood, in the
medi cal community, to be caused by exposure to noi se.

The questions put to Dr. Alberti are set out in Exhibit #5, and are
annexed to this decision as Appendix 1

The evidence revealed that, in this case, the hearing | oss devel oped at
a different rate in the left ear than the right. Followi ng 1976, the worker
was renoved from a hazardous environment, insofar as he was then required to
wear hearing protection. However, the evidence revealed that after that
point in tinme and notw thstandi ng a hearing conservation program the
hearing | oss continued to deteriorate.

The Panel specifically questioned Dr. Alberti on the question of
whet her or not such factors were consistent with noise-induced hearing | oss.

As is revealed in the response of Dr. Alberti, Exhibit #6 to the
proceedi ngs, and annexed to this decision as Appendix 2, Dr. Al bert
provi ded his explanation of these characteristics of the worker's
disability. As that docunment reveals, Dr. Alberti shared with the Panel his
opi nion that these characteristics do not renmove this worker's disability
fromthe sort of hearing loss which is consistent with exposure to hazardous
| evel s of noise over an extended period of tine.

Once in receipt of Dr. Alberti's report, the parties were provided with
an opportunity to reconvene this hearing, for the purpose of questioning or
cross-questioning Dr. Alberti on his opinion. The parties declined to do
so.

(iii) The Panel's concl usions

In the view of this Panel, the evidence |eads to the conclusion that
the worker's hearing | oss was, nore probably than not, caused by his
exposure to hazardous | evels of noise while in the course of his enploynent.

In a case such as this, the Panel nust consider the evidence of
exposure very carefully. Even in the absence of precise reliable data
regarding the levels of noise, extent of the worker's exposure to that
noi se, the Panel nust formulate an inpression regarding the degree and
duration of exposure. |In this case, as has been pointed out, the Panel is
unabl e to reach a precise finding of fact regarding the specific extent and
duration of exposure. However, the Panel is able to formulate an inpression
of that exposure, and our inpression is that the exposure was considerable.

We are satisfied, based upon Dr. Alberti's evidence, that the worker's
bil ateral sensorineural hearing | oss has not devel oped in a manner
i nconsi stent with that caused by exposure to hazardous |evels of noise. In



t he absence of any evidence regarding alternate cause of the hearing | oss, and



given the Panel's inpression of the degree and extent of exposure to
noi se in the work place, we nust conclude that the disability was, nore
probably than not, work rel ated.

THE DECI SI ON
Entitlenent is granted for bilateral sensorineural hearing |oss. The

Wor kers' Conpensati on Board nust determ ne the nature and extent of
entitlenent.

DATED at Toronto, this 9th day of Novenber, 1988.

SIGNED: E. Newman, R H. Apsey, P. Klym



APPENDI X 1 TO DECI SI ON NO.

June 27th, 1988

Dr. P.W Al bert

Mount Sinai Hospita
Suite 405

600 University Avenue
Toronto, Ontario

MbG 1X5

Dear Dr. Alberti:

Foll owi ng the hearing of this appeal
opi nion woul d be of assistance prior to reaching their
amrespectfully requesting that you review the encl osed

further nedical

deci si on. |

docunent ati on and prepare a report to the Tribuna
responses to the followi ng questions:

your

1. It is understood that
bil ateral and sensory neura
that all bilateral,
i nduced?

sensory neura

55/ 87

t he panel has determ ned that

whi ch woul d i ncl ude

noi se i nduced hearing loss is

in nature. 1Is it also true
hearing | oss is nose

2. If this type of hearing |loss is not always noise induced,

what ot her

no obvi ous contributory nedica

possi bl e causes are there in an individua

with
hi story?

3. Wth respect to the worker's hearing loss, if it is

concluded that a bilatera
exi st, what

sensory neura
is the significance,

hearing | oss does

if any, of the evidence

whi ch reveal s that the hearing | oss devel oped at a

di fferent

rate in the left ear than in the right?

Does

this contribute to the determination of the etiol ogy of

that hearing | oss?

cause of this type of hearing |oss,
rate in the left ear than in the right?

a different

4, What is the significance,
that after the worker
was exposed to | ower
continued to deteriorate?

hypot hesis for the worker's hearing | 0ss?

Normal Iy, in the course of your
or to the WCB where nedica
under st andi ng of di sease processes,
findings, etc. The Tribunal

i f any,
began to wear
| evel s of noise,
Does this suggest an alternative

practice,
consultants have a sim |l ar

in determ ning an appea

I f hazardous noise is suspected as the

why would it devel op at

of evidence that reveals
heari ng protection and
hi s hearing | oss

If so, what?

reports are sent to coll eagues
| evel of

the significance of physica
seeks access to



the informed opinion of experts yet requires this information in a
format which not only explains nedical conditions in lay terns, but
includes the rationale for the expert's opinion. W hope that you will
keep this in m nd when preparing your report.

WCAT fees for physicians' services use as their base the OMA Schedul e of
Fees. Please see the attached gui delines 'Categories of Consultations
and adjust your fee according to the conplexity of the consultation
request.

The Tribunal has a procedural policy whereby all evidence which is to be
presented to the hearing panel must be in the Counsel Ofice at |east
three weeks prior to the hearing. Therefore, it will be necessary to
have a brief outline of the major points which you intend to discuss in
your testinony by one nonth prior to the hearing in order to conply with
this policy. | wll leave it to the Scheduling Departnent and your
office to coordinate the hearing date, but ask that you keep in mnd
that your report nust be to the undersigned one nonth prior to that

dat e.

If you have any questions regarding the above, please do not hesitate to
contact the undersigned. Thank you in advance for your antici pated
cooperation. | look forward to hearing from you.

Yours very truly,



APPENDI X 2 TO DECI SI ON NO. 55/87

(LETTER PRI NTED ON MOUNT SI NAI HOSPI TAL LETTER HEAD PAPER)

August 12, 1988.

Ms. Marie Makinson

Medi cal Liaison Oficer,

Wor kers' Conpensati on Appeal s Tri bunal
505 University Avenue, 7th Floor
Toronto, Ontario

MBG 1X4

Dear Ms. WMaki nson

Thank you for your letter and the information concerning this
man. | apol ogize for the delay in replying but | believe you
were advised that | would not be able to respond to this letter
until August.

I will attenpt to answer the questions which you put in order
1. "It is understood that noise induced hearing loss is
bil ateral and sensorineural in nature. |Is it also true that al

bilateral, sensorineural hearing | oss is noise induced?"

The noi se induced hearing loss is sensorineural. It is usually
but not always bilateral and is usually but not always
symretrical. The converse is not true. There are many ot her

causes of sensorineural hearing | oss than noi se exposure

i ncludi ng Meni ere's disease, an acoustic neuronm, aging,
congenital hearing | oss of various types, genetic weaknesses,
ototoxi c drug, exposure, viral infections and nmany others besi de.

I noted however that the audiograns submitted in support of this
claimare not only sensorineural but classical for a noise

i nduced etiol ogy because they show nornmal or near nornmal | ow
frequency hearing and a typical hearing loss in the range 2 to 4
kHz with in the earlier audiograns a recovery in the higher
frequenci es producing the typical noise notch. This is a
description of an audi ogram whi ch shows the maxi mum hearing | oss
at 3,4, or 6 kHz with better |ow frequency hearing and a recovery
in the higher frequencies. This type of hearing loss is rarely
caused by other disease.



2. "If this type of hearing loss is not always noise induced,
what ot her possible causes are there in an individual with no
obvi ous contributory medical history?"

Medi cal history is an inexact tool. People have indifferent
menori es beyond ten years and | have repeatedly found that even
in those whom | have seen ten or 15 years earlier and obtained a
good history in soneone whom | m ght have seen in 1976 and
obtained a history of sone disease or episode occurring in the
late 1960's, when | saw the patient again in the late 1980's,
they had only a vague nenory of having seen me in the md 70's
and no recol |l ection whatsoever of the event in the 60's.

In short, nedical history is no nore accurate than human nmenory
in a wide range of other affairs. Secondly, people are
frequently unaware of nedical history. Here | think specifically
of itenms such as ototoxic drugs. Who knows whether at the tinme of
an appendi cect oy, an ototoxic drug was sprinkled into the

abdom nal cavity, as used to be the practice in the 1950's with
Streptonycin or whether an ototoxic drug was given by injection
for an infection in the early 60's!

A conmon cause of a sensorineural hearing |oss occurring in

m ddl e aged adults in genetically predisposed hearing |oss and in
order to substantiate this, a very detailed genetic history nust
be obtained and this is sinply not available with nost people.
Thus, sensorineural hearing | osses may occur and frequently do
for which no cause can be directly found. | quite commonly see
patients in my practice with sensorineural hearing | osses where
there was no nedical history to account for it and no history of
noi se exposure.

3. "Wth respect to [this worker's] hearing loss, if it is
concluded that a bilateral sensorineural hearing | oss does exist,
what is the significance, if any, of the evidence which reveals
that the hearing |oss developed at a different rate in the |eft
ear than in the right? Does this contribute to the determn nation
of the etiology of that hearing loss? |f hazardous noise is
suspected as the cause of this type of hearing | oss, why would it
develop at a different rate in the left ear than in the right?"

| think there is little doubt that a bilateral sensorineura
hearing | oss does exist with [this worker]. |In broad guidelines



his hearing loss is bilateral and symretri cal

It should be understood that the testing of hearing is an exact

science requiring considerable skill. There is a margin of error
in the best of hearing testing of plus/mnus 5 db. at each
frequency. | think the hearing test results in this instance are

remar kably consistent. Yes, the right ear is deteriorating
slightly nmore quickly than the left, nost markedly at 1500 Hz,
and al so sonmewhat at 2000 Hz. | believe these differences are
real but insignificant. The two ears do not always respond
absolutely identically to the sane noise and may deteriorate at
slightly different rates. In this way they are simlar to eyes
where a prescription for spectacles is similar but not
necessarily identical for the two eyes of a patient. On average,
hi s audi ograns are consistent and within 5 db. of each other and
I would consider themas synmetric.

Asymetrical hearing | osses greater than this should be

i nvestigated for other lesions. | have seen several workers in
whom a bilateral asymetric hearing loss is caused by a m xture
of noi se and anot her di sease, sonetines a tunour on the nerve of
hearing. Therefore, | take pains to investigate all workers with
asynmetric hearing | osses for other causes of ear disease in
addition or instead of noise as the cause of the hearing | oss.
Some tine ago we published an article about asynmetric hearing

| oss based on findings of a | arge consecutive series of Wrkers
Conpensation clainms. W found that although there is a

signi ficant proportion of other ear disease present, there is a
good nunber of patients with hearing loss in both ears, with
hearing slightly worse on one side than other where no other
cause but asynmmetric noi se exposure or an asymetric sensibility
to noi se was found for the cause of the asynmetry. For exanpl e,
peopl e who shoot guns fromthe right shoul der w thout adequate
heari ng protection develop a hearing loss in the ear nearest the
nmuzzle, i.e the left ear. It is well known that World War |
transport pilots who flew with the wi ndow open beside the |eft
ear and with a headset protecting the right ear, devel oped |eft-
si ded sensorineural hearing losses. It is well known that in the
mning industry in Ontario, with certain types of jackleg drill,
the left ear is nore exposed to noise than the right and there is
an asymetric hearing | oss.



In this case, | think the question really does not arise because
I would treat this loss as synmmetric. |f the panel still w shes
further investigation of this particular point, they nmust be
furni shed with evidence about the relative exposure of each ear
in the various jobs that [the worker] undertook at [the company].
In my opinion this further investigation is, however,
unnecessary.

4, "What is the significance, if any, of evidence that reveals
that after the worker began to wear hearing protection and was
exposed to | ower | evels of noise, his hearing | oss continued to
deteriorate? Does this suggest an alternative hypothesis for the
wor ker's hearing loss? |f so, what?

I think the change in hearing between 1976 and 1986, in this case
is slight. This, in fact, is quite a good indication of the

ef fectiveness of the hearing conservation programe at [the
conpany]. It does, however, cross a very critical |line between
non conpensabl e and conpensabl e.

The question of whether hearing | oss which continues after

renoval from noise is due to noi se exposure is an interesting one
and one for which it is very difficult to gather evidence. It has
generally been held that a | oss does not progress froma noise

al one after renmoval fromnoise. |t does, however, gradually
worsen with age. | agree with the worker's representative that
[this worker's] original hearing | oss was due to noise and that
he woul d certainly not be as hard of hearing as he is, had he not
been damaged by noise earlier. | believe that the slight change
bet ween 1976 and 1986 is due to a mixture of aging and further

noi se exposure.

| personally in reviewi ng the audi ogram and in review ng the
story, would not hesitate in accepting the hearing | oss as due to
noi se. | have seen enough workers and revi ewed enough literature
to recogni ze that there is an individual susceptibility to noise
and, indeed, this was recognized in the old, now w thdrawn,

i nternational standard, 1SO 1999, which is also the basis for the
current Ontario rules. The old standard included tabl es of
probability fromwhich it could be concluded that with a noise
exposure of 90 db., in an eight-hour working day, five days a
week, for ten years, 85 percent of the popul ation had no

signi ficant hearing | oss produced by the noise. Conversely, 15



percent had "tender" ears and did develop a hearing |oss. That
is why there is an international nove afoot, so far resisted by
Ontario, to lower the threshold of safe noise levels. Even with
an 85 db. exposure for a 40-hour work week for ten years, six
percent of the popul ation suffer some danage. One has to get down
to a |l evel of probably 78 db. or below, to be entirely free of

ri sk of damage fromnoise in a total population, i.e. in the nore
susceptible individuals. 1In addition, | amnever totally
confortable with the noise |evel nmeasurenments produced because
they omt the single, |oud, bang experienced by a worker when not
wearing a protector; they may onit the mal functioni ng nmachi nery
present for two or three nmonths in sonme plants and so forth.

| hope that this information is of help and I would be happy to
anplify it further, if requested.

Wth kind regards.

Yours sincerely,

P. W Al bert
PWA/ gp
Encl s.



