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FOREWORD

In the  Autumn of 1988, the Industrial Disease Standards Panel
comnissioned Prof. T.G. Ison of Osgoode Hall Law School, York
University, to write a paper on compensation for industrial disease
under the Ontario Workers' Compensatlon Act. Upon receiving this
paper, the Panel commissioned Prof. Katherine Lippel, Mr. John I.
Laskin, and Mr. David Starkman to provide written commentaries on Prof.
Ison's paper.

The Panel believes that it 1s in the public interest to ensure the
widest possible distribution of this paper and the commentaries so as
to stimulate discussion ameng all who have an interest in compensation
matters in Ontario and elsewhere. Additional copies are available from
the Panel office on request.

J. Stefan Duprg
Chairman
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COMPENSATION FOR INDUSTRIAL DISEASE UNDER
THE WORKERS' COMPENSATION ACT OF ONTARIO

by
TERENCE G. ISON, LL.D.
INTRODUCTION

This paper has been written for the Industrial Disease Standards
Panel established under the Workers' Compensation Act of Ontario.
I have been asked to discuss some of the problems of medico-legal
interaction that arise in the adjudication of claims for disease.
In particular, I have been asked to address, though not to be
limited by. the following matters:

{1) The nature of Schedules 3 and 4 wunder the Workers'
Compensation Act (the "Aet") and of Pelicy Guidelines or
eligibility rules with respect to the Act as instruments for
structuring the discretion of the Workers' Compensation Board
(the "Board”) with respect to the adjudication of industrial
disease claims. The paper should include diseases
recommended to be included in Schedule 4 (under section
122(9a) of the Act):

(2} The role of Policy GCuidelines or eligibility rules in the
ad judication of claims involving (a) non- scheduled diseases,
and (b) scheduled diseases:

{3) The nature and importance of the Board's general and
unstructured discretion with respect to the adjudication of
disease claims; and

(4) The significance of subsection 3(4) of the Act with respect
to the adjudication of industrial disease claims according to
IDSP Report #4.

The word "“discretion” has been a cause of great confuslion in
claims adjudication and it may be helpful to explain the sense in
which that term is used in law. The Workers' Compensation Act,
like many other legal regimes, creates certain “rights” and
"duties”, and it also creates a range of "discretionary powers”.
Some questlons arising under the Act must be determined as a
matter of "right” while others should be determined as a matter of

"discretion”. For example, the Board has a discretionary power
to provide rehabilitation assistance, and it also has a
discretionary power to commute a pension. Certain facts must be

established before the worker becomes eligible for the exercise
of the discretion, but even when those facts have been
established, the Board has a discretionary power to say yes or
no. In exercising that discretion, the Board has a free choice,
and it 1is legitimate for the Board to take into account its own
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value judgments about policy goals. Conversely, on the threshold
question of whether a disability is compensable under the Act, the
Board generally has no discretionary powers. Thus on a claim for
industrial disease, regardless of whether the disease is scheduled
or any guldelines exist, the Board has a duty to marshal the
evidence, to arrive at conclusions of fact, and to determine
whether the disability 1is compensable under the Act. This
process may involve elements of judgment (for example, conflicting
evidence may have to be weighed in the balance) but 1t does not
invelve any “discretion”™ 1in the sense of free choice. In
particular, it would be unlawful for the Board to take into
account any value judgments of 1ts own on any altermative policy
goals.

It is not always easy te distinguish between a question of
judgment and one of discretion, but the difference has important
implications. For example, when the Board 1s deciding whether to
exercise a discretionary power, it is legitimate to consider the
cost implications of the choices: but when the Board is deciding
whether a claim should be allowed. that judgment involves a
question of right (not discretion), and the Board has a duty to
exclude from its mind any thought of the cost implications of a
decision either way.

Under the terms of the Act in Ontario, claims for disease are
not, 1In this respect, treated any differently from claims for
injury. Whether a claim should be allowed must be determined as
a question of right. The Beard has a duty to exercise a judgment
in gathering and welighing the evidence, but it has no
discretionary power. To aveid confusion, therefore, it is better
to aveid any use of the word “"discretien™ 1in relation to any
question of whether a claim should be allowed or denied.

BURDEN OF PROCF

It is a general principle of common law litigation that a burden
of proof lies upon the claimant (the "plaintiff"). That principle
applied to systems of employers’ liability, and it was adopted in
some systems of workers' compensation that were modelled upon
employers’' liability. In Ontario, however, that principle was
rejected. The decision was made to discard a regime of common law
litigation and to replace it with a system of soclial insurance.
One of the rationales for this change and one of its consequences
was to relieve the worker of the burden of proof. The system was
to be run by a Board which would be responsible mnot only for

The matter is a little different in some other jurisdictions. For
example, in British Columbia, where a disease is not scheduled,
the Board has a measure of discreticonary power to determine
whether it should be recognized as an industrial disease.



ad judication but also for initiative and investigation. Thus
under section 75 of the Act, the Board has exclusive jurisdiction
to "examine into” as well as to determine all matters that arise.
Workers, employers and physicians have duties to supply to the
Board information that they have or which it is in their power te
obtain, and to respond to enquiries from the Board, but none of
them has any "burden of proof”. Where the information obtalned
from these reports is insufficient for a reliable conclusion to
be reached, the onus of obtaining further evidence lies upon the
Board, and there 1is no burden of proof upon anyone except the
Board.

This principle has been recognized by the Board Zfor decades, and
indeed, it does not seem to be controversial that this is the
principle that ought to be applied-2 Thus, in addition to
reviewing the information contained in the standard form reports,
it is normal practice for the Board, particularly in disease
cases, to make further enquiries by letter, by telephone, and
sometimes by field investigator. It is also normal practice for
the Board to conduct medical examinations of workers, or to
arrange for such examinations te be conducted by censulting
physicians. The purpose of these enquiries and examinations 1is
not to play a partisan role, but rather to obtain the evidence
(whether favourable to the c¢laim or adverse) that the Board
considers necessary to arrive at a conclusion. Apart from any
enquirles that might be made in a particular case, the Board has
also initiated or supported various research projects relating to
the etiology of disease. Thus, the general principle that the
burden of proof lies on the Board seems to be recognized both by
the terms of the Act and by Board practice.

The Act 1includes some presumptions that apply to particular
situationg, but it does mnot include any general presumption.
Thus, if there is no evidence on a particular point, and if no
presumption applies to the partlcular case, the lack of evidence
calls for further inquiry. It does not justify a conclusion
either way-

With regard to the etiology of disease, it seems to be normal, or
at least common, in the natural sciences to begin the enquiry
with an assumption of the negative. That assumption seems to
remain unless displaced by positive data, so that at the end of
the inquiry, the absence of positive data leads to a negative

In practice, however, there is often a propensity toc put a burden
of proof on the worker. See for example, the Decision_of the
Board__of Directors  reviewing Decision Ne. 72 of the Appeals
Tribunal, Cntario, 1988, p.11. For an example of a case in which
the Appeals Tribunal accepted that the burden of proof lies upon
itself, see Decision No. 46, Ont., 1987, p.4.



conclusion. However valid that approach may be for other
purposes; it is unlawful if used in claims of adjudication. With
regard to the etioleogy of disease, as with any other issue. the
correct starting point for the adjudicator is a neutral position,
an open mind, no assumption either way, and an equal willingness
to come to a conclusion either way according to the evidence.

STANDARD OF FROOF

Even greater difficulties of medico-legal interaction have
occurred in relation te the standard of proof. Not only are
there differences between the two disciplines with regard to
standards of proof that they commonly use. but there are also
differences within each discipline. For example, if the
question being addressed by a surgeon 1is whether to advise a
patient to undertake a high-risk operation, the surgeon as well
as other people might feel that it should first be established,
almost to a certainty, that the patient has the condition for
which the operation 1s the cure. Conversely, 1f the questicon
being addressed by a physician is whether to prescribe a remedy
which might be beneficial, and which at worst would be harmless,
it might well be a sound professional judgment to prescribe the
remedy if there is merely a possibility that the patient has the
condition for which the remedy could be the cure.

Similarly in law, we have different standards of proof for
different purposes. For example, if the question being addressed
is whether someone should be sent to jail or otherwise punished
for criminal activity, we insist that the person's guilt must be
proved "beyond reasonahle doubt”. Conversely, if the question is
whether A should be required to pay compensation to B in respect
of damage done to B by the negligence of A, we only require that
the matter should be proved "to the balance of probabilities”.

The Workers' Compensation Board was established by statute for
the purpose of administering, inter-alia, a regime of statutery
rights to compensation. The eligibility criteria were prescribed
in general terms in the Act, and 1t was the essence of the system
that decislions should be made according to law. The discipline of
medicine is called upon to provide an input on medical issuas, but
the output of the organization is legal decisions. and it follows
that the standard of proof to be applied must be that prescribed
by law, and not a standard developed by the scientific community.
or by any sector of it, for other purposes.

This proposition, however, became obscured by the way in which
the boards were organized. Lawyers were not generally engaged for
claims adjudication purposes, and within the claims departments of



the boards,> doctors were usually the only professional group.
From this structure. it followed. perhaps inevitably, that where
an issue depended upon medical evidence, and this would be common
in disease cases. the standard of proof that is sometimes used in
medicine has tended teo prevail over that prescribed by law.

An aggravating factor was that in many jurisdictions, including
Ontario, the standard of proof was mnot explicitly stated in the
Act. Tt could be derived only by inference. Since our system of
workers' compensation replaced the common law  liability of
employers for mnegligence, it was generally accepted that the
standard of proof to be applied in workers’™ compensation cases
should be the same as that used in c¢ivil litigation, i.e., the
balance of probabilities. This standard was entrenched and
slightly modified with the enactment of section 3(4). This
prescribes that "....where it is not practicable to determine an
issue because the evidence for or against the 1issue 1is
approximately equal 1in weight, the issue shall be resolved in
favour of the claimant”. It is a logical corollary of that
prescription that where the evidence weighs more heavily in favour
of one conclusion than the other, the decision must be made
according to the weight of the evidence, or in c¢ther words,
according to the balance of probabilities.

Thus the current position in Ontario is that a claim must be
decided according to the standard of proof used in civil

litigation, i.e., the balance of probabilities, subject only to
the modification that if the evidence either way 1is approximately
equal in weight, the matter must be resolved in favour of the

claimant rather then being resolved in the negative.

THRESHOLD REQUIREMENTS

Sometimes it seems to be suggested that before any conclusion can
be reached, the evidence in support of that conclusicon must be of
a type or weight that meets some minimum threshold requirement.
There is, however, no such rule of law, and for the Board to adopt

any such rule would be unlawful. For example, it has sowmetimes
been objected that the evidence in support of a proposlition is
weak or "speculative”. That may well be s0, but such evidence

cannot lawfully be discarded. The Board has a duty to reach its
conclusion in accordance with the welght of +the evidence, and
that duty applies regardless of how strong or weak the evidence
may be. Thus; however weak the evidence in support of a
proposition, the Board still has a duty to decide the matter in
accordance with that evidence unless there is evidence to the
contrary which the Board determines to be of greater weight.

This is described more fully under heading 11.
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Thus, the Board's conclusions of fact, including its decisions om
etiology, are always a matter of comparative judgment. The
Board must identify the alternative hypotheses, weigh In the
balance the evidence in support of each of them, and reach
whatever conelusion it decides is supported by the stronger
evidence. There is no minimum threshoeld that the evidence in
support of any proposition must cross.

Similarly, it 1is sometimes assumed that for a disability to be
compensable, there must be a diagnosis. Here again, there 1is no
such rule of law. A diagnosis 1s a pre-requlsite to the
application of the presumptive schedules, but if Schedule 3 or 4
is not needed to establish a c¢laim, neither is a diagnosis. Of
course a diagnosis may be useful in establishing the existence and
gravity of a disability, and there are many cases in which a
diagnosis is a stepping stone to a determination of etioclogy.
There are, however, other cases In which that is not so. There
are, for example, many cases of lung disease in which the advising
physicians are agreed wupon the existence of the disability,
though they have divergent views about the diagnostic label that

should be applied. In some of these cases, it may be easier to
reach a conclusion on etiology than on diagnosis. If, in such a
case, it appears to the Board that the disease resulted from

employment, the lack of a diagnosis is no bar to a claim.

Sometimes the word "eobjective” has been used to create an unlawful

threshold requirement. For example, in some cases, it seems to
have been asserted or inferred that a disability must be proved by
objective medical findings. Such a requirement has appeared in

other legislation of this Province® but there is no such
requirement in the Workers' Compensation Act. HNor is there any
requirement that the evidence of a worker or of an employer must
be corroborated. With regard to the existence of a disability,
epithets such as “objective”, "subjective”, "medical”, or
"non-medical” might sometimes be of some use in assessing the
weight of the evidence, ©but they cannot lawfully be used to
establish any threshold requirement.

Finaltly, it is somtimes suggested or inferred that on a claim for
disease, the evidence in support of the claim must satisfy certain
exposure criteria. For example, it is sometimes suggested that
the worker must have had a2 particular duration or intensity of
exposure, or that a particular latency period must have expired
before the onset of disability, or that there must be proof of
exposure in excess of the threshold limit values (or maximum
permissible levels} that have been recommended or established for
regulatory purposes. Such criteria may sometimes be defensible
if they are used cautiously as guidelines for the weighing of

Family Benefits Regulations, RRO 1980, reg. 318, 1 (3).



evidence,? but it would be unlawful to treat any of them as a
legal threshold that must be met hefore a claim is allowed.

MULTIPLE ISSUES AND TBE STANDARD OF PROOF

As mentioned elsewhere,® there is cause for comcern that the
medical input into claims adjudication commonly seems to import a
standard of proof going beyond the balance of probabilities that
is prescribed by law. In particular, the confidence 1limits that
are sometimes wused in epidemiological research seem to demand a
degree of probability higher than an even chance. The matter is
further complicated when there are multiple issues. It may help
to illustrate the point with an example (though this is purely a
theoretical example, and in no way descriptive of how the Board
actually makes decisions). Suppose that on a claim for disease,
the adjudicator addresses the following questions and produces
the fellowing answers:

Q. Did the claimant work in Ontario?
A Clearly so.

Q. Was the industry in which the claimant worked one that is
covered by the Act?
A. Clearly so.

Q. Was the claimant a worker in the industry?

A. Clearly so.

G- Was the claimant a "worker” under the Act?

A. Clearly so.

Q. Does the worker have a disease?

A. Having studied the conflicting medical opinions, it 1s
concluded that there is about a 60% probability that the
worker has the disease.

Q. Was the disease caused by occupational exposure?

A. Having studied the conflicting medical evidence, and having
regard to sections 1 and 122 of the Act, 1t is concluded that
there is at least a 60% probabllity that the disease resulted
(at least in part) from employment exposure, rather than from
general environmental exposures or genetic causes.

Q. Was the relevant employment exposure that which occurred in

the industry in Ontario, or was it employment exposure in
another jurisdiction before coming to Ontario?

For further discussion of this, see heading 9.

See headings 3, 11 and 12.
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A. Having studied the conflicting evidence, it is
concluded that there is about a 60% probability
that the employment exposure in Ontario was at
least a significant contributing cause.

On those findings, should the claim be allowed? In other words,
should the balance of probabilities test (and the benefit of the
doubt) be applied separately to each issue, or should it be
applied only to the aggregate, i.e. to the general question "Is
the claimant a worker who has a compensable disability?"7 If the
matter were not determined by the terms of the Act, two views
would be peossible.

{1} On the hypothetical guestions and answers listed above, the
probabilities in favour of the claimant are 60% x 60% x 60% =
21.6%. Thus on the general question of eligibility for
compensation, the bhalance of probabilities is mnegative and
the claim should be denied.

(2) Applying the ©balance of probabilities to each issue, all
issues must be determined in favour of the claimant, and
therefore the claim should be allowed. Arguments in favour
of this view might 1include that the former view involves
unrealigtic assumptions of mathematical precision,8 that it
demands complex inquiries about the extent to which the
igsues are dependent or independent, and that it would tend
to focus too much on epidemiological research to the neglect
of variables present in each case. Except where the evidence
on all issues consists exclusively of numerical data, a
mathematical approach might produce an illusion of preclsion
that is cut of accord with ordinary notions of reality.

There 15 no need to pursue. these arguments further because the
question 1s determined in the Act itself. Section 3 (4) provides
that:

In determining any claim under this Act, the decision shall be
made in accordance with the real merits and justice of the case
and where it is nolt practicable to determine an issue Dbecause the
evidence £for or against the 1issue 1s approximately equal in
weight, the issue shall be resolved in favour of the claimant.

For discussion of a similar question in the context of a jury
trial in a criminal court, see R.V. Morin. (1988) 88 NR lé&l.

For a discussion of probability theories in relation to legal
decision-making, see Evidence.  Proof _and  Probability, second
edition, R. Eggleston, 1983, Weidenfeld and Nicheolscn, London.
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This subsection distinguishes between determining any “claim” and
determining an “"issue”, and it is a basic principle of statutory
interpretation that where different words are used they must be

given different meanings. Thus the benefit of the doubt is
applicable to each issue separately: not simply to the general
question of whether the claim should bhe allowed. Where the
evidence for or against the _issue is approximately equal in
weight, the_ ___issue shall be resolved in the favour of the
claimant. It is also a principle of statutory interpretatiom

that the singular generally includes the plural, so that more
than one issue may be resolved in that way per claim.

It follows that a claim cannot be denied simply because there are

"too many doubts”. Conclusions of fact must be reached on each
issue, and because the benefit of the doubt 1is potentially
applicable to each 1issue, it follows that the balance of

probabilities test is also applicable to each issue.

THE SIGCNIFICANCE OF SCHEDULE 3

The inclusion of a disease under Schedule 3 of the regulations
has legal and administrative implications. Section 122(9) of the
Act provides that:

If the worker at or before the date of the disablement was
enployed in any process mentioned im the second column in
Schedule 3 and the disease contracted is the disease in the first
column of the Schedule set out opposite to the description of the
process, the disease shall be deemed to have been due to the
nature of that employment unless the contrary is proved.

Thus once 1t is shown that:

(1) the claimant was at the relevant time a "worker”
under the Act;

(2) the worker has a disease listed in the first column
of the Schedule: and

(3) the worker was employed in the process mentioned in the
second column opposite to that disease;

it 1s presumed that the disease was due to the nature of that
employment unless the contrary is proved. It would be unlawful
for the Beard to impose any additional requirement before applyling
the presumption-g

Evans_v. Workers' Compensation Beard, (1982) 138 DLR (3d) 346.
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Where the presumption applies, the Board must conclude that the
disease was due to the nature of the employment if the only
avallable evidence 1is consistent with that view, or if the

evidence does mno more than raise a doubt. To rebut the
presumption, there must be an alternative hypothesis and
evidence 1In support of that hypothesis. The Board must then

welgh that evidence in the balance against the strength of the
presumption and any evidence in support of the presumption. The
presumption holds unless there is evidence to the contrary which
is persuasive to a point going beyond the balance of
probabilities.

Unfortunately, a negative conclusien has sometimes been reached
where the evidence to the contrary has consisted only of a medical
oplnion which was based on nothing except the absence of positive
data. In other words, the advising doctor was unable to discover
any posltive data to support the hypothesls of employment
causation, and his opinion concluded, as it had begun, with a
presumption of the negative. To act upon such an oplnion is
manifestly contrary to the presumption contained in the Act.
Where the presumption applies: any medical opinion that reaches a
negative conclusion because of the absence of positive data is
legally irrevelant. It is not evidence rebutting the presumption.

It is sometimes said or implied that where a disease ls not listed
in the Schedule, the burden of proving occupational causation
lies upeon the werker. That is not, however, the legal position.
Where the Schedule applies, it «creates a presumption of the
affirmative: but where the Schedule is inapplicable, that does not
create a presumptien of the negative. It leaves the position
neutral. As explained under heading 2 above, there 1is no
presumption in the Act that is of general application. There are
presumptions of the affirmative that apply in some circumstances,
but where those c¢ircumstances are not present, there 1isg no
presumption at all. The starting point feor inquiry is then a
neutral posture, not a presumption of the negative.

Related to the legal 1implications of the presumption, Schedule 3
has implications for the administrative and adjudicative
processes- First, a claim for a disease that is listed in the
Schedule cannot be rejected summarily. If the disease and the
employment exposure are established, the claim cannot be rejected
without substantial evidence against the presumption of
employment causation. Secondly. there 1is sometimes a tendency
for a burden of proof to be placed improperly upon the worker.
The inclusion of a disease in the Schedule helps to reduce the
probabilities of that happening. Thirdly, it sometimes happens
that a conclusion agalinst occupaticnal causation 1s reached
without having 1identified an alternative hypothesis about the
cause of the disease. Here again, the inclusion of a disease in
the Schedule helps to reduce the probabilities of that happening.
In other words, it helps te ensure that the claim will not hbe
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denied simply because of weakness in the evidence of occupational
etiology, and that the matter will be adjudicated properly by a
comparative judgment.

THE IMPLEMENTATION OF SCHEDULE 4

In addition to Schedule 3 (the presumptive schedule), the Act now
provides for a Schedule 4 (a conclusive schedule). Thus section
122(%a) provides that:

If the worker at or before the date of the disablement was
employed in any process mentioned in the second column of
Schedule 4 and the disease contracted 1is the disease in the
first column of the Schedule set out opposite to the
description of the process. the disease shall be conclusively
deemed to have been due to the nature of the employment.

Although this wording standing on its own would imply that the
Schedule is a schedule to the Act, section 2 provides that it 1is
a Schedule to the regulations. Section 122(16) provides that the
Schedule may be amended by the Board, subject to the approval of
the Lieutenant-Governor in Council.

The 1inclusion of a disease in Schedule 4 would have two
consequences. First, as with Schedule 3, it would confirm that
the dlisease comes within the definition of "industrial disease”
under section 1 of the Act. Secondly, the inclusion in Schedule 4
would create a conclusive presumption that the disease 1s due to
the nature of the employment. This would satisfy the etiological
requirement under section 122(1), and it would iogically follow
that compensation is payable if the worker 1is disabled or his
death Is caused by the disease.

The idea of using a conclusive schedule in disease cases is novel,
but the use of a conclusive presumption has a precendent. In
British Columbia, the Act was amended in 1974 to provide that:

Where a deceased worker was, at the date of his death, under
the age of seventy years and suffering from an industrial
disease of a type that impairs the capacity or function of
the lungs, and where the death was caused by some ailment or
impairment of the lungs or heart of non-traumatic origin, it
shall be conclusively presumed that the death resulted from
the industrial disease.

10.

Workmen's . Compensation _Amendment Act, SBC 1974, s.8. That
provision now appears as section 6 (11) of the Act in British
Columbia, though with an accidental alteration.
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I do not recall any figures of the number of cases in which that
presumption has been applied. A quantitive estimate of its
significance would be difficult because there would be no record
of how many of the claims 1in which 1t was wused would have been
allowed without the presumption. It is known, however, that a
number of clalms have been allowed pursuant to the presumption.

The ratiomale for that presumption was that where a death from
heart failure occurred of a worker whose lung function was
impaired by an industrial disease, it was impossible to determine
as a matter of sclence what the significance was of the
impairment of lung functilen in relation to the death. Since the
relationship of the employment exposure to the death could not be
determined by scientific inquiry case by case, It was considered
that the question of whether such deaths should be compensable
could only be decided rationally as a matter of law on the basls
of a political choice.

That particular example could not be adopted in Ontario as the

legislation now stands, because Section 122{(9%a) permits a
conclusive presumption to be created by regulation only in
relation to processeg that are to be menticned in the second

column of the Schedule. However, the British Columbia example may
be of some interest in showing that, in relation to claims for
disease, a conclusive presumption can be workable.

In Ontario, the panel has already recommended the inclusion In
Schedule 4 of asbestosis and mesothelioma, and I have been asked

to comment on that proposal. With regard to the merits of
scheduling these two diseases, I think that the relevant test
should be this: “Given the eligibility criteria contained in the

terms and general principles of the Act, would the scheduling of
these diseases promote the payment of compensation in cases in
which it is due without creating too great a risk of compensation
being payable in cases in which It 1s not otherwise due under
the Act?” Subject to the following comments. the proposal seems
to pass that test.

The scheduling of these diseases would not bring an end to
controversies about them {and in saying that, I have in mind
particularly asbestosis). Since etioclogy would no longer be
debatable, 1t is predictable that controversy would shift to
diagnosis. If, therefore, the scheduling of these diseases is to
be effective, the identification of each of them in the first
celumn should include mnot only a diagnostic label but also a
diagnostic definition.

The only significant reservation that I have about the proposal is
with regard to cases in which the worker may  have had a more
substantial exposure in another jurisdiction. Suppose, for
example, that a 42 year old worker in Ontario is diagnosed as
having asbestosis. The evidence 1is that 6 months prior to the
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diagnosis, she worked for a period of one month on the fabrication
of asbestos products, where she was exposed to very low levels of
asbestos. Suppose that there is also available evidence that for
20 years between the ages of 15 and 36, the worker was employed
in an asbestos mine in another jurisdiction. Should there be a
conclusive presumption that would make this disease compensable
in Ontario?

My inclination would be to resolve that problem by:

(a) 1including those diseases in Schedule 4, but providing in the
second column “except where the worker received a more
extensive and more relevant exposure to asbestos in another
jurisdiction”; and

(b)Y including those diseases also 1in Schedule 3 without that
qualificatioen.

The net effect of adopting these suggestions would be that:

(a) wunless there 1s evidence of a more extensive and more
relevant foreign exposure, the conclusive presumption would

apply;

{b) where there 1is evidence of a more extensive and more
relevant foreign exposure, compensation would still be
payable unless that evidence is of sufficient credibility and
weight to rebut the presumption.

A legal quibble could be ralsed about whether the Board has any
authority under section 122(%a) to include in the second column
any qualification of the type suggested. My inclinatlon would be
to preclude any dispute about that by seeking an amendment to
section 122(%a}. Such an amendment 1is desirable 1in any event.
The absence of such an amendment to permit qualifications to be
included 1in the Schedule could restrain very severely any
prospect of that Schedule being used in the future.

With regard to the drafting, my inclination would be to omit the
list of industries (mining to demolition). The inclusion of
specific industries invites the Beard to reach the conclusion
{which I do not believe is Intended) that a worker who is exposed
to asbestos while engaged in some other industry is not covered by
the Schedule. Column 2  would then read "any process involving
exposure to asbestos”.

Alsc with regard to the drafting, I assume that in using the word
"asbestos”, the Panel intends to embrace asbestos of any type and
in any form. If so, it would be my inclination to preclude any
argument on that point by saying so specifically. In other words,
if this is what the Panel intends. express that intention in
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column 2 by having it read "any process invelving exposure to
asbestos (of any type and in any form)™.

THE GUIDELINES

In relatlion to several diseases that are not included 1in Schedule
3, the Beoard has developed adjudicative guidelines. These are
part of a general collection commenly known as “"Board Policy”.
That term is, however, ambiguous and misleading. These
guidelines have the character of rules, not pelicies. They are
ruvles of thumb to be used for for the determination of diagnosis
and etiology-

The use of such guidelines has some advantages. The guidelines
tend to promote an appearance of consistency in claims
ad judication, and they alsc expose to public view scme of the
criteria used by the Board in the determination of dlagnosis and
etiology. The guidelines also facilitate the speedy acceptance
of some claims with a minimum of adjudicative cost. There are,
however, also a range of problems. Some relate to the content of
particular guldelines, and others relate to the use of any
etiological guidelines at all. I will comment first on the
former.

One difficulty is that some of the guidelines relate tc diseases
of a type which can be caused by employment or by other
exposures, and they attempt to identify which cases constitute
the employment excess. For the reasons explained below,1l this
1s likely to result in a denial of compensation in cases in which
employment exposure probably was a significant contributing cause,
and in which there was, therefore, entitlement.

Some of the provisions in the guidelines are clearly unlawful.
For example, the Board's "Policy Statement and Guideline” relating
to gold miners states:

(XID) In order for a gold miner to qualify for compensation
for cancer. a number of conditions must be met.

One example of the required conditions 1s "evidence of 'dusty gold
mining' experience (as defined by the Ontaric WCE coding system)
in Ontario prior to 1945". The criteria of weligibility for
compensation for disease are prescribed in the Act, and the Board
has no authority to impose other restrictive conditions. (Perhaps
the guideline was meant to say that these conditions must be met
for the claim to be accepted without further enguiry., and that
when those conditioms are not met, enquiries should be made on an

11.

See under this heading, and under heading 12-
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individual basis to determine etiology in the particular case.
But that is not how the guideline reads).

As another example, some of the guidelines require "clear and
adequate” evidence of occupational exposure. There is no
requirement in law that evidence must be "clear” and the Board has
no authority to create such a requirement. The word "adequate”
implies that the weight of the evidence must pass a minimum
threshold test, and as explained above,12? that is not the legal
position.

Several of the guidelines also use the word “"specific” when its
use is unwarranted; again creating an improper restriction.

These content criticisms could be met by revising the particular
guldelines, but there are more fundamental criticisms that relate

to the use of any medical gulidelines at all. These are as
follows.
1. It is a responsibility of the Board under section 122 (16) to

consider what amendments should be made to Schedules 3 or 4.
One might have thought, having regard to developments in
scientific knowledge over the years, that that responsibility
would have included the addition of several or many diseases,

at least to Schedule 3. However, the Board abandoned the
role of revising the Schedule and produced the guidelines
instead. The production of the guidelines, therefore, has

meant that workers have not received the benefit of the
presumption that they were intended to recelve under sectlon

122.
2. The guidelines tend to divert attention from rather than
towards the legally relevant question: i1.e.. what cause or

causes have contributed to the disablement of this worker?

3. Although it is common for a guideline to state that cases
falling outside the guideline should be <considered on their
merits, there 1is a tendency for the guidelines to become not
merely fixed rules, but also rules of exclusion. In cases
lying outside of the guidelines, claims are often denied
without further enquiry or consideration. Where the cause or
causes of a disease are unknown, it is the responsibility of
the Beoard to determine etiology on the best avallable

hypothesis. This may involve an exploration of the
possibilities and a comparison of occupational with other
possible causes. Guidelines of the type that are used tend

to divert from that quest rather than to assist in its
execution.

12.

See under heading 3
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This problem has been recognized by the IDSP. For example, in its
Repart_on_ the Ontarie Gold Mining Industry, 1987, it recommended a
guideline by reference to exposure and latency periods. Then in
recommendation number 4,13 the Panel recommended that “the Board
draw from all the circumstances of the case and from the evidence
discovered by or presented to it every reasonable inference in
favour of that claimant”. Based on past experience, however, it
would seem unrealistic to hope that such admonitions, even if
adopted by the Board in its own manuals, would be sufficient to
outweigh the propensity to treat the guideline as an exclusicnary
rule.

b Several of the guidelines focus on a particular contaminant
as the cause of a particular disease. Thus they divert
attention from the significance of mixtures. In many

industries, it would be unusual for a worker to be employed
for many years without being exposed to several toxic
substances, either concurrently or in succession, and
guidelines which focus the enquiry on exposure to a single
contaminant can cause a diversion from reality. A guideline
which focuses on a particular contaminant can encourage an
enquiry that is toc confined:; for example, by looking for a
histery of expeosure to a particular chemical and distracting
attention from chemical comblinations, or from other
clrecumstances relevant to the significance of the exposure.

5. The guidelines take the form of rules of inclusion. but they
are; by implication, also rules of exclusion. Typically
they require certain time periods and exposures that must be
found for a disease claim to be accepted. The guidelines do
not indicate criteria that must be met before a claim is
denied. Thus they imply that the absence of positive data
requires a negative assumption, and in this way too, they

distract from the responsibility of the ad judicator to
determine the best available hypothesis about the cause of
the disease. Ad judicators are encouraged to search for

evidence showing that the guideline criteria have been met,
but the enquiry begins with a presumption of the negative.
A corellary is that 1if the guideline criteria have not been
met, the claim may be denied without a weighing of the
evidence of occupational etiology against the evidence
supporting any alternative hypothesis. Thus not only are the
burden and standard of proof distorted by the content of
particular guidelines, but it is the very essence of the
guidelines to distort the burden of proof.

6. The guidelines tend to create the 1impression that a
diagnosis is a pre-condition of eligibility for

13.
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compensation. As explained above,l% that is not the case.
Related to this, the guidelines can tend to focus discussion
on whether the right diagnostic label 1s being applied rather
than on the more relevant gquestion of the cause of whatever
it is that the worker has. These objections have nothing to
do with who produces the guidelines. They relate to the use
of such guidelines at all. Hence these objectiens would not
be met by having the guidelines produced by the Panel rather
than by the Board.

A suggestion that has sometimes been made is that whenever a
guideline is developed, the disease should be listed in Schedule
3. and the guideline should be used only as an aid in the
determination of whether the contrary has been proved. The
guidelines would, of course, have to be revised to be used in
that way. This idea could mitigate some of the problems, and
could well ©be helpful, but it would not be a solution. When
ad judicating upon a claim for disease, it 1is the legal
responsibility of the Board to consider what 1is the best
available hypothesis about the cause of the disablement of that
particular worker. I am apprehensive that as long as etiologilcal
guidelines are used at all, they will tend to detract from that.
enquiry.

A related matter is the basis on which the Panel generates its
recommendations. In its Apnnual_ _Report for 1986-87. the Panel
states!® that 1in making such findings [i.e., findings as to
whether a probable connection exists between a disease and an
industrial process, trade or occupation] the Panel will test its
judgments with the following question:

Is there a sound scientific basis for establishing that the
workplace is probably connected with a burden of disease in
workers employed in particular types of work?

While this seems laudable, at least at first impression, it is
surely less than optimum. One apprehension is that this approach,
once legitimized by the Panel, is likely to spill over into claims
ad judication. It 1is Jlegitimate to require a sound scientific
basis for a rule of thumb that allows claims to be paid without
further enquiry, but it would be unlawful to deny a claim on the
ground that no sound scientific basis has been found for a
determination of occupational etiology. Where a claim cannot be
allowed by reference to any etiological rule of thumb, it 1is the
responsibility of the Board to determine the best available
hypothesis by whatever methods are available. This may involve

14,

15.

See heading 4.

P.20.
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the use of evidence and of inferences that include components of
guesswork.

Secondly, this appreoach would seem to place a severe restriction
on the wutility of the Panel. If it is only willing to recommend
an inclusionary rule when there is a clear scientific basis to
support that rule, this may mean in effect that the Panel is only
likely to recommend a guideline for the acceptance of claims where
the etliology 1s so clear that the Board would have accepted them
anyway. It seems at least arguable that the Panel can play the
most useful role in relation to matters on which scientific data
is absent, sketchy, uncertain, or in which there 1is contention
about the most reasomable inferences to be drawn from the data.

Thirdly, as mentioned above, rules of inclusion become in practice
rules of exclusion. It is clear from statements of the Panel that
this is not what the Panel intends, but it would be a predictable
consequence of the recommendation and adoption of rules of
inclusion, even 1if confined teo those that can be supported by
sclentific data. Thus, if recommendations of the Panel are
confined in this way. it will tend to entrench adjudicative
practices that avoid an inquiry into the best available hypothesis
about the cause of the disease in each case.

With regard to the legal status of the guidelines, some comments
have been made above about the legal significance of the content
of scome of them. It may be helpful to mention now the legal
status of the guidelines overall.

Prior to the establishment of the Industrial Disease Standards
Panel. the medical guidelines were developed in the medical
department of the Board. There was no specific statutory
authority for this, but under the  general principles of
"administrative law” it is generally considered permissible and
sometimes desirable for a tribunal to develop guidelines as an
aid to adjudication, at least if the tribunal is one that must

process large numbers of claims. Te be lawful, however, such
guidelines must be consistent with the terms and principles of
the Act. Thus in relation to the etiology of disease, the

guidelines must, if they are to be lawful, be a vehicle for
implementing the criteria prescribed in the Act, not a way of
deviating from those criteria.

Under section 86p(7), it is now a function of the Panel "...(d) to
advise on eligibility rules regarding compensation for claims
relating te industrial diseases™. Under subsection (10), that
advice is rendered to the Board, and under subsection (11), the
Board may accept or reject that advice. Thus the Act clarifies
that the adoption and wuse of eligibility rules for compensation
claims for disease is lawful, and it alse prescribes a process for
the generation of such rules. Moreover, it is clear that this
process 1s intended to be exclusive.
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Upon receiving a recommendation from the Panel, subsection (12)
provides that 7...the Board may accept the findings of the Panel
with or without amendments or may reject the findings™. Thus for
any new eligibility rule to be legally wvalid, it must be one
which has been;

(a) recommended by the Panel and accepted by the Board: or

(b) recommended by the Panel., amended and then accepted by the
Board.

The Board has the right of final decision, but the Panel has the
exclusive right of preparation, and it would now be unlawful for
the Board, in relation to claims for disease, to develop new
eligibility rules where none have been recommended by the Panel.

With regard to the legal status of the rules, the transfer of the
preparatory function from the Board to the Panel does not alter

their status as delegated legislation. Nor 1is that status
altered by the circumstance that the authority to create such
rules 1s now specified in the Act. The rules remain subordinate

to the general terms and principles of the Act, and like the
eligibility rules that were created by the Board, their legality
depends wupon  their being consistent with those terms and
principles. As with the earlier rules developed by the Board,
they must, to be legally valid, be a vehicle for implementing the
etiological criteria prescribed in the Act, and not a way of
deviating from those criteria.

UNSTRUCTURED DECISIONS

This term is used here in relation to decisions on disease claims
where the case is not covered under any schedule or gulideline. 1In
these cases, the Board has a duty to investigate the claim, and to
arrive at a decision pursuant to the criteria prescribed in the
Act, particularly 1In sections 1 and 122. As explained above, 16
these decisions are not discretionary. It must be considered
whether the disability results from a disease that is due to the
nature of the employment, and in the alternative, whether it 1is a
disablement arising out of and in the course of employment. As
mentioned above,l’ the Board must reach 1its conclusions on the
balance of probabilities (or in other words, must determine the
best available hypothesis).

16.

17.

See heading 1-

See headings 2, 3, and 6.
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In practice, there seems to be a propensity to become diverted
from this task. As mentioned above,l8 the guidelines are one
diversion. The inquiry is often considered to be at an end when
the facts of a particular case do not meet the criteria
prescribed in the guideline.

Another diversion has been the propensity to assume that a
positive conclusion has to be supported by medical evidence.
That is no more defensible than would be the proposition that a
negative conclusion has to be supported by medical evidence
demonstrating the negative.

I recall a case in British Columbia some years age 1in which the
diagnosis was chronic obstructive lung disease. The worker was a
miner with a long history of substantial exposure to a varlety of
mining dusts. He had always been a non-smoker. The case had been
considered by several specialists, and the Board had obtalned

their reports, including their opinions on etiology. When those
opinions were analyzed, the essence of their conclusions was that
we do not know. The Board felt that neo further light could be

shed by further enquiries. The Commissioners therefore concluded
that they must make the best guess that they could as laymen. The
possibility that the long exposure of the worker to mining dusts
had caused the disease seemed to be credible, and ne alternative
hypothesis had been identified. The c¢laim was, therefore,
allowed.

That is the correct approach. In adjudicating on the etiology of
a disease, the Board must obtain an input of the available
medical knowledge and opinion, but if the answer lies outside the
current state of medical knowledge, that does not Jjustify any
resort to a presumption of the negative- The Board must still
make the best guess that it can.

Another diversion seems to be the use of a recognition principle.
In British Columbia, the Act provides that for a disease to be
compensable, it must be included in the Schedule or must be

“"recognized” by the Board as an industrial disease. Thus in
British Columbia, the Board can decide, as a matter of policy
choice, whether a disease should be recognized as industrial.

There is no such provision in the Ontario legislation, and yet it
sometimes seems to be assumed that there is. For example. in the
Annual Report_of the Panel for 1986-87,1% a communication from the

Board asks (inter-alia) "...should there exist multiple,
concordant studies of this nature before a condition is recognized
as a compensable?” In Ontarioc, no condition has to be

18.

19.

See heading 8.

P. 15.
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"recognized” as compensable. Where it appears that the worker
has a disability. the Board must decide, according to the
etiological criteria prescribed in the Act. and according to the
balance of probabilities, whether the disability resulted from
the employment. There is no authority to create minimum
evidentiary standards that must be met "before a condition is
recognized as compensable”.

BENEFIT OF THE DOUBT

There appears to be a common helief that where there is doubt
about the occupational eticlogy of a disease, that doubt should
be resolved in the negative. In New Brunswick, that 1is the legal
position. Thus in that province, the Act provides that no
compensation is payable under the industrial diseases section
"Where the Board is not satisfied that the industrial disease is
due to employment within the province...” 0

In Ontarie, 1t is entirely different. Section 3{4) provides
that:

In determining any claim under this Act, the decisien shall be
made in accordance with the real merits and justice of the case
and where it is not practicable to determine an issue because the
evidence for or agalnst the issue 1is approximately egual in
weight, the issue shall be resolved in favour of the claimant.

That subsection applies in the determination of "any claim” under
the Act. Thus it applies in disease as well as in injury cases.
Where the case is one that is covered by a presumptive schedule,
this provision is superfluous on the question of etiolegy. There
is already a presumption in favour of the worker on that issue.
However, section 3(4) might still be applicable on other issues,
such as: Did the worker have the disease mentioned in the first
column? Was the worker employed in the process mentioned in the
second column? Is the worker disabled by the disease?

One way of looking at section 3{4) is to see it as making a
marginal shift in the point of balance. 1t reverses the ordinary
habit of the legal and medical professions to assume the negative
unlegs the affirmative has been proved by a preponderance of the
evidence. Section 3 (4) recognizes that where there 1is a
preponderance of evidence in favour of one probability, the
matter must be decided according to that evidence, but where that
is not practicable because the evidence for or against the issue
is approximately equal in weight, that issue must be resolved
in favour of the claimant. The word “claimant” indicates that
the provision applies in fatal as well as in disability cases.

20.

Workers' Compensation Act of New Brunswick, s.85 (2).
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Fer the benefit of the doubt to apply, thére is no precondition
that the evidence must be of any particular type or of any

particular weight. Az explained above,2l there is no threshold
that must be met. However weak the evidence in support of the
claimant may be, the issue must be resolved in favour of the
claimant unless an alternative -hypothesis has been identified

that is supported by stronger evidence.

A difficult thecretical question is what the result should be when
there is a total absence of any evidence either way. The logical
conclusion would seem to be, in the words of the Act, that "it is
not practicable to determine an issue because the evidence for or
against an 1ssue is approximately equal in welght”. On the other
hand, the words "the evidence” c¢ould be read as requiring as
least some evidence. I mentioned this as a theoretical questiom,
because I doubt whether it will ever arise in practice. There 1is
always some evidence, if only circumstantial evidence, from which
inferences can be drawn.

MEDICO-LEGCAL INTERACTION
1. Introduction

When the present system of workers' compensation was introduced in
Ontario, it was to be a system of social insurance, not a system
of employers’ liability. It was to replace, among other things,
claims against employers for personal injury or disease in the
court system. The process of litigation in the courts had many
problems, but it had at least one virtue. The interactions of law
and medicine, and of the legal and medical professions. were
clearly defined. It was alse clear who was toc be the
decision-maker and who was to provide input. Tt was clear that
{except for Jjury trials} a legally qualified judge was to decide
the general issue, and that medical issues were to be determined
by receiving an input of expert evidence from the profession.
Implicit in this was the proposition that, in relation to the
ad judicative process, the perimeters of the discipline of
medicine were to be defined by lawyers, though this too was a
matter on which the conclusion might be informed by expert
evidence from the profession.

When our workers' compensation system was established, no
structure was prescribed in the Act for medico-legal interaction.-
In practice, the only type of professional hired for constant
participation in claims adjudication was doctors. The result was
that docteors came to play a dominant role. They became
decision-makers rather than consultants. They functioned as

21.

See heading 4.
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judges, rather than as expert witnesses. They tended to decide
the general 1issue rather than simply to provide an input of
medical advice on medical guestions.

Thus we moved from a regime in which the determinative role was
played by a legally trained judge, with input from doctors on the
medical issues and from lawyers on the legal issues, to a regime
in which the determinative role is played by doctors with input
from other doctors on both the medical and legal issues, and
usually no legal input at all (although this changes if and when
a case reaches the new Appeals Tribunal).

2. Separation of Legal from Medical Issues

One consequence of this structure is that legal and medical issues
are not separately identified and separately resolved. Often a
file is referred by an adjudicator to a Board doctor without the
legally relevant medlcal question having been identified. The
file may be referred with a general question, such as "is this
Board responsibility?” The doctor is being asked to advise on
and perhaps even to decide the general issue. Commonly the
response is an overall conclusion, such as "Deny claim”.%2  Such
responges include, usually implicitly, assumptions of non-medical
fact, and often an opinion on law and policy, as well as any
opinion on a question of medical science.- Thus questions of
non-medical fact, law, policy and medicine become blurred,
instead of being separately identified and correctly resolved.
The Board doctor, in effect, is deciding the general issue.?3

The reaching of conclusions 1in this manner has a range of

unfortunate consequences. One 1is that there may not have been
any adequate determination of the non-medical facts before the
medical opinion is obtained. 24 Secondly, the conrclusion

commonly includes an oginion on a question of law, and often such
opinions are erroneous. s Perhaps the most common errors made in

22.
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See Decision No. 131, Ont., 1986, WCAT, p.5.

For examples of a Board doctor expressing an overall
conclusion, or deciding the general issue, see Decision No. 5,
Ont., 1986, WCAT, p-4.; Declsion No. 134/87 L., Ont., 1987, WCAT,
p-1: Decision No. 513/87, Ont., 1987, WCAT, p.6.

See, for example, Decision No. 41, Ont.., 1986, WCAT, p.4

For example, the opinlon reported in Decislon No. 572 L, Ont.,
1987, WCAT, p.4.
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this way relate to assumptions about the relevant evidentiary
criteria.

With regard to disease <cases, the nature and extent of any
exposure of a worker teo contamination is often treated in the
adjudication process as if it were a medical questlon, and yet it
is wusually a question of non-medical fact. The initial
assumptions or starting hypotheses, the burden of proof and
standard of proof are all commonly treated as 1if they were
questions of medicine, and yet when the purpose of the process 1s
to determine legal rights, they are clearly questions of law.

The functioning of Board doctors in this way may reflect not only
the adjudicative structure of the Board but also the traditional
habits of the medical profession. In other contexts and for
other purposes, it is normal and acceptable for doctors to be
deciding, or at Jleast advising on, the general issue. It is
understandable, therefore, that there should be some difficulty in
giving up this role when an inquiry is being conducted for the
purpose of claims ad judication-

Regardless of whether these explanations of the phenomenon are
correct, it seems to be an observable phenomenon that there i1s a
propensity in the medical profession, both outside and within the
Board, te want to decide, or least to advise upon, the general
igssue. The most vivid example of this that I can recall occurred
when deciding an appeal on a case involving a detached retina.
The worker alleged that the detachment was due to an accident
that had occurred several weeks prior to any noticeable symptoms.
The appeal was being decided without a hearing, but the Chairman
felt that the assistance of a consulting ophthalmologist was
needed, and arrangements were made for one to attend. The
Chairman described te him the Board's conclusions of fact
relating to the accident, and then put to him a range of
gquestions about the causes of a detached retina, and in
particular, about the possibilities of a time lag between a causal
event and the occurrence of any symptoms noticeable to the
patient. Finally, the ophthalmologist was asked for his opinion
on the probabilities that this detached retina was caused by the
accident that had been described, compared with the probabilities
of 1t having occurred in some other way. He expressed the
opinion that 1t was about an even chance. The Chairman then
thanked him for his assistance and drew the interview to a close;
but the ophthalmelogist was reluctant to go- He left the room
and was closing the door behind him when he opened the door
again, put his head around the door and called "I would pay her
50 per cent”. Whatever the explanation may be; he seemed to be
dissatisfied with the role of simply providing an input of
medical advice. He wanted to decide, or least tco advise upon, the
general issue, notwithstanding that this would include an opinion
on a question of law.
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Similar examples can be found in relation to disease. Thus with
regard to the CGE Lamp Plant, a study was conducted, and the
Board then apparently retained an outside medical consultant to
review the study. He is reported to have concluded that "I do not
feel 1t 1is appropriate that the study be regarded as sufficient

for compensation purposes at this time”. No doubt that
conclusion incorporates an opinion on a question of medical
science, but it is a composite or general conclusion, which

incorporates also an copinion on questions of law and policy-

Probably the most common errors of law that result from this
structure inveolve errconecus assumptions about the standard and
burden of proof. For example, the enquiries tend to begln with a
strong presumption of the negative. Related to this, a
conclusion against employment eticlogy is commonly reached
without any alternative hypothesis having been identified.

There are, also other errors of law that are commonly made. For
example, diagnostic norms developed in the medical profession for
other purposes tend to be appfied in compensation decisions
without a clear judgment being made by anyone trained In
compensation law on whether they are legally relevant In that
context. Similarly the existence of a "disability” under the Act
tends to be treated as if it were purely a medical question. It
is obviously a medical matter to arrive at clinical findings and
to determine the physiclogical and psychologlcal significance of
the features discovered., but it 1is then a question of law and
policy to determine whether those features should be classified
as a “disability” for the purposes of the Workers' Compensation
Act.

Confusion is also caused by divergent habits in the disciplines
of law and medicine relating to evidentiary categeries. For an
ad judicator who is trying to determine a question of etiology
according to law, the incoming medical evidence might be
positive, negative, or mneutral; but it is not the habit of
physicians, when writing opinions in individual cases or when
reporting epidemliclogical studies, to reach conclusions in those
three categories. It is more mnormal to utilize only two
categories, positive and negative; and the negative category will
include conclusions which should for adjudication purposes; be
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Report of the IDSP _on the CGE Lamp_ _Plant Issue, November 1988,
Appendix A, p.2.

There are, however, examples of consultants recognizing the
relevance of a comparative judgment. Thus in one case, an
external consultant 1is reported to have concluded that "in the
absence of any explanation to the contrary, the exposure must be
regarded as “casual”. Decision No. 211. Ont.., 1988, WCAT, p.l&.
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classified as mneutral. Thus, when an adjudicator receives an
epidemiological report or other medical copinion that concludes in
the negative, the reasoning in the body of the report should be
scrutinized to see whether that conclusion rests upen anything
other than the absence of positive data. If its does not. that
report or opinion should wusually be classified. for <c¢laims
ad judication purposes, as neutral.

Unfortunately, reports and opinions that comnclude in the negative
seem to be accepted at face wvalue without contemplation on
whether such acceptance accords with the criteria prescribed by
law.

The failure to separate legal from medical 1issues is a common
cause of problems in disease cases involving multiple etiology.
Commonly the consulting physician, whether at the Board or
elsewhere, will advise, and perhaps be expected to advise, on "the
cause” of the disability. It may well be that several
circumstances contributed to the result, but the physician may not
have been asked to identify those circumstances and to explain how

they contributed. These questicons obvicusly relate to matters of
medicine, but the compensation conseauences that should flow from
the answers are questions of law. If, in these situations, the

advising physician selects one of the causative factors to
identify as "the cause”, that selection is a determination of law,
not of medical science, and it 4is likely to be an erroneocus
determination of law.

3. The Process of Enquiry

Another consequence of the fallure to separate legal from medical
issues is that the investigation of medical questions tends to
proceed without any guldance from determinations of legal
relevance. Consider, for example, the investigation of familial
history and other extrinsic factors. Such an investigation may or
may not be relevant, depending upon the question to be decided.
Consider the following examples:

1. The available evidence estabiishes, on a balance of
probabilities, that an employment exposure probably had
causative significance in producing a disease. It is alleged
that familial history shows that the worker was particularly
vulnerable to disease from that type of exposure. Even if
that is factually correct, it would be legally irrelevant.
Therefore, an investigation of familial history would be
lnappropriate in the adjudication of that claim.

2. The disease is of a type which can be caused by:

(a) employment exposure (regardless of familial
history), '
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(b) the combined impact of familial characteristics and
employment exposure, or

(c) familial characteristics (regardless of any
employment exposure).

In this type of case, it is appropriate to investigate all three
hypotheses to determine whether, in the particular case, (c) is
more or less credible than (a) or (b), or the combination of (a)
and (b).

Also because enquiries are often initiated by those who are
trained in medicine rather than in adjudication, the manner in
which questions are asked 1is sometimes cause for concern. In
particular, when a Board doctor 1is seeking an opilnion from
another Bocard doctor or a consultant, the question ls sometlmes
asked in a form that indicates the expected answer. This has
also hagpened in relation to questions put by the Board to the
Panel . ?

4. Uncertainty., Guesswork and Inference

There are some claims, including some claims for disease, in
which conclusiens can be reached with a degree of probability
close to a certainty. Commonly, however, that is not the case.
Often there is wuncertainty about the nature and degree of the
worker 's exposure, and oftern there are no available data about
the significance of particular exposures tco whatever disease the
worker may be feound to have. These gaps 1n knowledge may
preclude the reaching of any conclusion in any scientific way.

In the court system, there are various ways in which judges cope
with this problem. One way is to say simply that the party upon
whom lies the burden of proof has not discharged that burden, and
therefore the matter should be concluded against that party. There
are, however, other ways of coping with wuncertainty. In
particular, the legal system does not require that all evidence
should be direct, nor does it require that matters of causation
must be determined in a scientific way. Circumstantial evidence
can be considered, and inferences can be drawn from the evidence.
If the evidence which 1is lacking 1is evidence that 1is not

28.

See, for example Report__of the IDSP on the CCE Lamp Plant Issug.

Appendix A, p.2. In that case. the questions were asked in a
neutral form, but they were preceded by the statement that Board
staff "...consider that the available evidence assessed in terms

of strength, consistency, temporality, and specificity of the
association is currently insufficient to allow the development of
a defensible and egquitable policy with respect to breast or
gynecelogical cancers for this cccupational group”.
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available (rather than evidence which a party chose not to
produce} judges often strive to do the best that they can with
the evidence that they have rather than simply deciding the
matter by reference to the burden of proof. A scientist might
object that this is a process of guesswork, and that might well
be so. A lawyer might see that objection as an unkind statement,
not because it 1is wrong, but because the use of that term
suggests a lack of recognition or of sympathy for the differences
in function between the two. A scientist might decline to reach
any conclusion on the ground that the data required to determine
the matter are not available. An  adjudicator. whether in a
common law court or at a board, may have an obligation to decide
the matter, and to decide it mnow, and to do it as bhest one can

with the avallable evidence. O0f course a judge in a commen law
court does not usually refer to “guesswork”™ in the "reasons for
decision”: but it 1is normal to speak of “drawing the best
inference that omne can from the evidence”. Commonly the
difference between guesswork and inference is not one of logical
content. “Guesswork” and "inference” are words which can be and
sometimes are used in relation to the same mental process. The

difference between them is simply whether one wishes to refer to
that process disparagingly or approvingly.

Thus one consequence of having disease claims decided by those
who are trained in medicine, rather than by those who are trained
in adjudication, is that “guesswork” (or as a lawyer might say
"drawing reasonable inferences from the evidence”} tends to be
perceived as 1illegitimate and to be avoided. In this way too, a
presumption of the negative tends to creep inteo the process.

THE ROLE OF EPIDEMIOLOGICAL RESEARCH

This is the toplc about which T feel the most diffident, partly
because my experience in relation to this has not been as
extensive as in relation to the topics mentioned above, and
partly because T have no strength in mathematics. However, T
will explain the way in which the matter appears to me.

In ordinary court proceedings, epidemiological evidence. when it
is presented, tends to be treated with scepticism-29 While the
reasons for this are not always articulated, at least three
reasens can be found.

(1) The discipline of epidemiology seems to demand a talent for
investigating and analyzing the credibility of data scurces.

29.

However, cf. Rothwell et. al. v. Raes et al., (1988) 66 OR {2d)
449. There the epidemiological evidence was treated with great
respect and the whele case depended upon it.
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and alsoe a talent for statistical analysis. These two types
of talent seem to be rare in the same person.

{2) When an epidemiological study 1is produced in evidence, the
study has mnot usually been made for the purpose of that
particular legal process. Hence, it may be 1irrelevant, or
even if relevant, a diversion from the main point. TFor
example, an epidemiological study may have been undertaken
for the purpose of identifying which contaminant that is
causing a particular disease. That may be wvital 1if the
purpose of the study was to prevent the disease; but the
study could be irrelevant for the purposes of compensation,
or at least it could be a diversion from the central
question of whether the disease resulted from the
employment .

(3) Judges have been apprehensive that an epidemieclogical study
might be treated as showing more than it really does in
relation to the cause of a disease in the particular case.
(This apprehension has beer shown particularly by judges
conducting jury trials in the United States.)

The difficulties of medico-legal interaction that are mentloned
above3? are illustrated vividly in relation to epidemiological
research. The problems seem to begin with the identification of
the relevant question. Where the 1ssue being considered is
whether a particular disease 1is caused (wholly or partly) by a
particular employment, there seems to be a tendency to begin with
a perception of the task as being to investigate the hypothesis
that this disease was caused by that employment. The legally
correct appreoach would be to begin by ldentifying the alternative
hypotheses about the cause of the disease. If assistance 1s then
to be sought from epidemlology, the relevant question ls what, on
the balance of probabilities, ig the most likely cause (or what
are the contributing causes) of the disease: in other words, what
is the best available hypothesis?

Just as epidemiological studies sometimes begin with what is
legally the wrong question, so they also sometimes adopt (or
appear to adopt) standards of proof that are inconsistent with
the standards prescribed by law. The cluster issue discussed in
the report of the Panel on the ¢GE Lamp Plant may illustrate the
point. On the question of whether the cancers were caused by
employment or whether the cluster occurred by chance, there is
discussion of whether the test of statistical significance should
be 1 in 20 or 1 in 10. If the standard of proof prescribed by law
is to be used, employment etiology could not be discounted unless
the probabilities of the cancers having occurred by chance are
greater than 1 in 2.

30.

See heading 11.
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Some discussicn of the cluster issue might help to illustrate
further some of the problems of medico-legal interaction. As T
understand it. the contentien in the CGE Lamp Plant report was
that an epidemiological study which includes the original cluster
(the index cases) that gave rise to the hypothesis of employment
causation cannct verify that hypothesis. T d¢ not see anything
wrong with that proposition (though it may give some false
impressions). What could be legally wrong, however, would be to
move from that proposition to the conclusion that such a study is
legally irrelevant to the question of employment causation.

Let me take a hypothetical example. Suppose that plant ¥ has
been in operation for 30 years and that during the first 20 of
those years it employed a total of 200 female workers. Suppose
that the wunion notes that 8 of those workers have suffered from
breast cancer, and it suspects or alleges that this resulted from
the employment. Suppose that an epidemiclogical study is then
undertaken which concludes:

(1) It is correct that those 8 workers have suffered from breast
cancer; and

(2) Based on aggregate data drawn from the general population of
the same sex and age range, the expected number of cancers
among that population would be 4.

Such a study does mnot “verify”™ the hypothesis. It deoes not
demonstrate that the hypothesis is correct by reference to any
data that are independent of the index cases. However, it does
not logically follow that the epidemiological study 1is legally
irrelevant. For example, if the study included clinical
examinations of the workers or a scrutiny of medical records, it
may confirm the accuracy of the data on which the hypothesis was
formulated. Secondly, statistical analysis 1lies within the
disciplinary expertise of epidemliology rather than law. Thus on
the gquestion of what the probabilities are that the excess
cccurred by chance, an epidemiologlst may contribute a valuable
input even without the development of new verifying data.

Perhaps the matter becomes ciearer if the study concludes that
the number of breast cancers among the work force is different
from the number first alleged by the union. Suppose, for example,
that the epidemiologist discovers that it is 4 rather than 8. In
relation to the hypothesis of employment causation, that would
tend to support a negative conclusion {though the Board must still
weigh the epidemiclogical evidence in the balance with any other
types of evidence that may be available in the particular case).3!
Conversely, suppose that the epidemiologist discovered that it

31.

For examples DEQJLSJ.QD,NQL_II&J_BB_L_L_QBI_;_L_lQEEL_MCAI_L_p_;ﬁt;
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was 15 rather 8. There would now seem to be 2 ways in which the
data might logically be used.

(1) ©One might exclude the index cases from the sample and say
that there are now 7 cases out of the 200, and that this
study “wverifles” the original hypothesis of employment
causation; or

{2) One might include the indexed cases 1in the sample and say
that although the hypothesis has not been “verified” by
independent data, it is shown to have a stronger data base
than it was first thought to have. (Unless I am missing
something, the probability of 15 having occurred by chance is
less than the probability of & having occurred in that way.)

Let me reiterate that I am not questioning the propriety of the
methods used in epidemiclogical research for other purposes. The
point being made is that if an epidemiological study does not
"prove” or "verify"” a hypothesis of employment causation as those
terms are used in the mnatural sciences, it does not logically
follow that such a study should be cast aside for the purposes of
claims adjudication. The legally relevant question is “What is
the best available hypothesis about the causes of the disease
among the workers being studied?” If an epidemiological study
contributes something that helps 1to plece together an answer to
that question it is legally relevant and should be weighed 1in the
balance, regardless of whether, by the standards used in the
natural sciences for other purposes, it “proves” or “verifies a
hypothesis. If an epidemiological study has methodological
weaknesses, that is usually relevant only toe the weight that
should be attached to 1t; not to its admissibllity as evidence.

It is possible that some confusion in this regard may have been
enhanced by the divergent functions of the Panel. By the terms
of the Act, the Panel is responsible for the production and
marshalling of sclentific knowledge; but when it proposes
criteria to be used in claims adjudication, the Panel also has a
responsibility for a legal ocutput. There 1s, therefore, a risk
the views of scientists may be converted into a regulatory form
without first being subjected to  the evidentiary c¢riteria
prescribed by law. When that happens, the result is likely to be
the development of adjudicative criteria which conflict with the
basic provisions of the Act. rather than criteria which illustrate
and implement those provisions.

Another difficult matter is exactly what use can be made of
epidemiological studies in the adjudication of individual claims.
Perhaps the most widely recognized use 1is that epidemiological
research can prove or disprove (or help to prove or disprove) a
causative connection between a contaminant or type of employment
and a disease. An advantage of epidemiological research over some
other types of proof is that it may establish a causative
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connection between a type of employment and a disease

notwithstanding that the causative agent may be unknown. In some
cases, epidemiological research can go further; it can determine
the issue of causation in the particular case. This may be so.

for example, with regard to claims for mesothelioma, where it has
been demonstrated that this disease 1is not contracted 1in the
absence of exposure tc asbestos.

A more difficult and controversial question relates to cases
involving a disease of a type that could have been <caused by
employment exposure or that c¢ould have been caused by other
factors. In cases of this type, can epidemiolegy play any role
in deciding whether, in the particular case, the disease resulted
from employment? In other words, where it is known that there is
an "excess"' of a disease among workers at a place or in a
particular type of employment, can epidemiological research be
used to determine which cases constitute the “excess”? The
guidelines used by the Board seem to be perceived as performing
that role:i but I do not see how epidemiological research can
properly be used in that way.

First, the view that epidemiclogy cannot be wused in that way
seems to be shared among at least some epidemiologists.

Studies permit epidemiclogists to state generally the
incidence or prevelance of a given condition, but they do not
permlt explanations of individual causality. ...Epidemiclogic
statistics do not permit cone to pinpoint the actual source
of the disease afflicting any specific member of the exposed
population'.32

Secondly, the use of guidelines based on epidemiological research
to identify which cases constitute the excess seems to assume that
there is a dose/response relationship; and yet for several of the
diseases covered by the guidelines, no such relationship is known
to exist. If there are significant wvariations in individual
susceptibllity, the employment exposure might have been a
significant contributing cause among some of those who were less
exposed, and yet not among scme of those who were more exposed.

Thirdly, any attempt to use epidemiological data for the decision
of individual claims would seem to assume that an excess has been
correctly calculated. This assumes that the incidence of the
disease among an exposed population has been compared with the
incidence of that disease in a population that was not exposed to
the same contaminant or employment conditions. Yet with regard to

32.

"Use and Misuse of Epidemiclogic Data in the Courtroom: Defining
the Limits of Inferential and Particularistic Evidence 1in Mass
Tort Litigation”, B.M. Ginzburg. (1986) 12 Amerigcan Journal of Law
and _Medicine 423,431.
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many contaminants. this will be close to impossible. With regard
to asbestos. for example, there is no difficulty in identifying a
population that is not known to have been exposed. but it would
be and wvirtually impossible to identify a population that is

known not te have been exposed. It is possible, and could well
be probable, that significant numbers in the “non exposed”
population were actually exposed. If that 1is so, the excess
would be higher than the reported “excess’. Moreover, with
regard to cancers. for example, some of those who have the

disease among the general population may have been exposed to
similar contaminants or conditions at other places of
enployment .

Fourthly, the wuse of epidemiologlical research in this way 1s most
consistent with an assumption that each disease results from a
single cause. It is more difficult to reconcile with the reality
that diseases commenly result from multiple etiology: and hence it
tends to divert attention from that reality. Partly for this
reason, the notion that certain cases can be identified as
constituting the excess could be a misconception-

Perhaps the greatesl problem with using epidemiological research
in this way is that it generates rules of 1inclusion, which in
practice will become rules of exclusion, and as mentioned above,3-
such rules tend to divert attention from the investigation and
anzlysis of the facts of each case to determine the most likely
cause of the disease in that case.

For these reasons, as well as the reasons mentioned earlier, it
would be preferable to abandon any further production of
eticlogical guidelines of the type that have been used by the
Board, and to engage instead in revising Schedule 3. If it has
been shown by epidemiological or other research that a disease
can result from a particular process, the inclusion of that
disease in Schedule 3 is the best prospect for helping to ensure
that the facts of each case will be investigated, and that each
claim will be determined by a process that integrates the
epidemiological research and the facts of that particular case.

INTERIM ADJUDICATION

Another matter relevant to the functioning of +the Panel is
interim adjudication. There appear to be some cases in which the
decision on a claim for disease 1s delayed for months, or
somet imes even for  years, pending the results of an
epidemiclegical study or other research. Where some delay is
inevitable in reaching a final conclusion, it may be appropriate

See heading 11.
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for the Board, and may sometimes now be appreopriate for the
Panel, to consider interim adjudication.

The decisions of the Board to allow or deny claims are generally
intended to be final. However, section 76 provides that:

The Board may, at any time if it considers it advisable to
do so, reconsider any decision, order, declaration or ruling
made by it and vary, amend or reveoke such decision, order,
declaration or ruling.

It has been recognized at the Board in other contexts that this
power to reconsider imports a power te decide on an interim
basis. Suppose, for example, that the Board receives a claim for
dlsease in which there 1is a hypothesis of employment causation
which is supported by some evidence, but which needs further

testing. Suppose that the Bcard or the Panel decides to
undertake an epidemioclogical study with a view to confirming or
disproving the hypothesis. The study may take a year or two.

What should the Board do about the claim in the meantime?

If the Board decides to allow the claim, it 1is open to the
objection that it has made a commitment to benefits which may
include a permanent pension while the evidence relating to
employment etiology 1is still being sought. Conversely, if the
Board postpones any decision pending the result of the
epldemiclogical study., it is open to the objection that wage loss
benefits are being denied while the best evidence that 1is
currently available indicates a wvalid claim. The system was
established in the first place to provide for income continuity,
and on the best evidence currently available, the worker has a
statutory right to payment. Moreover, a postponement of any
decision pending the result of the epidemioclogical study might be
seen as worse than a denial of the claim because it frustrates the
worker's right of appeal.

A golution that may well be appropriate in at least some cases is
interim ad judication. If the best evidence that is available for
the time being indicates a probability of employment causation,
the claim could be allowed for wage loss benefits on an interim
basis. The decision would inform the worker, as well as the
employer and attending physician, that the claim has been allowed
on this basis and that it will be reconsidered under section 76
when the results of the epidemiolegical study become available. If
the final decision is negative, the result would not be an
overpayment because the payments that have been made were
lawfully due during the period to which they relate. %

34.

Foer a decision on interim adjudication in another jurisdiction,
see Decision No... 236, B.C., (1977) 3 Workers' Compensation
Reporter 100.
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THE TERMS OF THE ACT -- "INDUSTRIAL DISEASE”

A contributing cause to some of the confusion in the adjudication
of disease claims is the anachronistic retentien in the Act of
the word "industrlal”. This is the traditional term that has been
used in workers' c¢ompensation in Canada, and it was appropriate
when disease claims were limited to those diseases that were
listed 1in an exclusive schedule. Nowadays. however, the
legislation provides for a disablement from disease to be
compensated if either:

(a) the disease is one that is caused exclusively by industrial
exposures (though there may be other contributing causes); or

{b) the disease 1is one that occurs in the population at large
and that may be caused in a variety of ways, provided that
the evidence warrants a conclusion that 1In the particular
case, employment exposure was probably a significant
contributing cause-

The retention of the word "industrial”™ in the Act seems to be a
historical accident and it is open to several objections.

(1) It tends to create the impression that only diseases
resulting from occupations that are perceived as
"industrial” are conpensable. Thus it diverts from a
recognition that a disease contracted by an office worker or
a health care worker may be compensable.

(2) The term “industrial disease” 1is perceived as requiring
definition, and when that happens, duplicative,
multiplicative or conflicting etiological prescriptions
appear in the definitions section and the operative sectiom
of the Act.

(3) The adjective "industrial” is superflucus.

(4) The term tends to create the Impressien that only those
diseases that are caused exclusively by employment are
compensable.

Some Canadian provinces have substituted the word "occupational”.
That may sound more contemporary, but it is open to some of the
same objections. It would be better drafting., and would certainly
contribute to a better understanding of the work of the Panel, if
the Act used only the word "disease”, without definition, and with
the intended etioclogical prescription being contained In the
operative section of the Act.
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15.THE ETERNAL DILEMMA

A major difficulty in the context in which the Panel must work is
that workers' compensation rests, and always has rested., on a

false assumpticon. In relation to disease, the system assumes the
feasibility of determining the eticlogy of disease, not just in
general, but case by case. Of course it may be an easy matter

where a worker has a history of exposure toc a particular
contaminant that 1is known to cause the disease that the worker is
known to have: but there are relatively few disabilities of that
type- Commonly a worker will have been exposed to a variety of
contaminants, sometimes concurrently and sometimes consecutively,
and the combined and possibly synergistic impact of the total is
commonly unknown. In many industries such as construction and
more particularly demolition, no expeosure records are kept: and in
other industrles, exposure records are of unknown accuracy or of
unknown relevance 1in relation to a particular worker. Even when
exposuresg are known, there 1is commonly mno research base from
which any doctor could express an oplnilon on the significance of
the total employment exposure in comparison with other possible
causes of the disease. No system of compensation will ever work
with efficiency, Jjustice and consistency if the eligibility for
benefits depends upon establishing the etiology of each
disablement- The work of the Panel, however, can be useful in
achieving marginal improvements.

Under a comprehensive plan of compensation for disablement
regardless of cause, epidemiological research could be used., and
used more effectively, than under present systems in relation to
cost distribution®® rather than in relation to eligibility for
benefits. Similarly, the Panel could play a more determinative
role in relation to cost distribution than it can ever play in
relation to claims adjudication.

35.

See, for example, "Human Disabilities and Personal Income”, T.G.
Ison, 1977, Cases in Canadian Tort Law, Butterworths, Toronto.
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TERMS OF REFERENCE
for the Commentaries on the Ison Paper entitled:
‘COMPENSATION FOR INDUSTRIAL DISEASE UNDER THE

WORKERS"™ COMPENSATION ACT OF ONTARIO®

Professor Ison was asked to address medico-legal problems that arilse
in the adjudication of industrial disease. 1In particular, he was asked
to focus attention on four areas of the Ontario Workers' Ceompensatien
Act (the "Act”) and 1its interpretation by the Workers' Compensation
Board (the "Board"”) which pertain to industrial disease adjudicatory
practice:

1. The mnature of Schedules 3 and 4 and of Policy Guldelines
(eligibility rules) as instruments for structuring the Board's
discretion with respect to the adjudication of industrial disease
claims;

2. The role of Policy Guidelines (eligibility rules) in the
adjudication of «claims involving: a) non-scheduled diseases: and
b) scheduled diseases;

3- The nature and importance of the Board's general and unstructured
discretion with respect to the adjudication of disease claims:

4. The significance of Section 3(4) of the Workers’' Compensation Act
with respect to the adjudication of industrial disease claims (A
copy of the Board's interpretation document [No.33-02-011 of the
benefit of doubt policy is attached).

In your paper, would you comment on Ison's interpretations and
conclusions in each of the above areas. An attachment to these terms
of references containg a list of conclusions extracted from the Ison
report {(along with page references) and 1is provided for vyour
assistance. As part of your paper, would you include comments eon these
conclusions. Would you ensure as well that the TIscen report has
comprehensively covered the issues posed above.

There is an aspect of the Act upon which Professor Isen chese not to
comment and concerning which I solicit your views. This invelves the
question of the nature of the diseases which might be more
appropriately assigned to Schedule 3 (rebuttable presumptien) than to
Schedule 4 (conclusive presumption). The Royal Commission on Asbestos
suggested that such workplace-specific diseases as asbestosis and
silicosis are more appropriate candidates for the latter schedule than,
say, lung cancer.
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ATTACHMENT
CONCLUSIONS REACHED IN THE ISON REPORT

Workers, employers and physicians have dutles to supply
information to the Board, but mnone has any "burden of proof.”
There is "no burden of proof upon anyone except the Board” (p.5).
"Thus the general principle that the burden of proof lies on the
Board seems to be recognized both by the terms of the Act and by
Board practice” (p.5)- However, footnote 2 states "In
practice...there is often a propensity to put a burden of proof on
the worker.”

Re S.3(4):

The benefit of doubt 1is applicable to each 1issue separately
(p-10). Where a claim is covered by a Schedule, 5.3(4) is
superfluocus re etiology (p.23). Where a claim 1is covered by a

Schedule, $.3(4) applies to 1issues that arise within each column
{p-23).

Re Schedules:

a) Use of the Schedules makes diagnosis a prerequisite (p.8).
Where a Schedule applies, it creates presumption of the
affirmative (p.11). Where a presumption applies, any medical
opinion that reaches a negative conclusion because of the
absence of positive data 1Is legally irrelevant (p.12).

b) Re Schedule 3: To rebut, there must be an alternative
hypothesis and evidence in support of that hypothesis.
Evidence in support of the presumption must be weighed and
the presumption helds wunless evidence to the .contrary is
persuasive to a point of pgoing beyond the balance of
probabilities (p.12).

c) Re Schedule 4: The two columns in this schedule preclude the
B-C. use of a conclusive presumption where a matter could not
be determined scientifically (p.13).

d) Re asbestosis and mesothelioma: It is desirable to have not
only a diagnostic 1label iIn colummn 1 but a diagnostic
definition (p.1l4}. Note p. 13-15 re an interesting
refinement in the use of Schedule 4 where most exposure is
outside Ontario (p. 13-15).

Re_Guidelines:

a) Guidelines have the character of rules, not policies (p.16).
Beware lest they become rules of exclusion (p.17). {(This is
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c)

d)

e)
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not what the Panel intends: p.20) Beware lest they create
impression that diagnosis is a prerequisite (p.18). The law
does not require a diagnosis (p-8)-

If rules are rules of thumb, it is legitimate to require a
sound sclentific basis (p-19).

Given S.B6p{(7), it is now unlawful for the Becard to develop
new rules where none has been recommended by the Panel
(p-21).

Words like "clear and adequate” are wrong because the law
doesn’t require “clear”, and “"adequate” implies a threshold
test (p-17). There is no minimum threshold to admit evidence
(p-7}).

Note the practice of treating exposure as a matter of
medical evidence when it is not (p-26).
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COMMENTARY ON:

COMPENSATION FOR INDUSTRIAL DISEASE UNDER
THE WORKERS' COMPENSATION ACT OF ONTARIO

by

TERENCE G. ISON, LL.D.

Submitted by
JCOHN T. LASKIN

Davies, Ward and Beck
Barristers and Solicitors

September 13, 1489

In my opinion, Professor Ison has written an excellent paper. His
discussion of the adjudication of disease claims, the evidentiary
issues arising from the interaction of law and medicine and the use of
presumptions and eligibility rules 1is perceptive, well-reasoned and
thought provoking. There is little in the paper with which one can
strongly take issue. I do have, however, a number of specific comments
on various aspects of this paper which I have organized under headings
for ease of reference.

STATUTORY ENTITLEMENT AND DISCRETION

In my view, the point made by Professor Ison at the beginning of his
paper is significant and coften overlooked. A disabled worker’'s claim
for compensation because of 1Industrial disease 1s not a matter of
discretion with the Board., but of statutory entitlement under the Act
so loung as the statutory requirements of Section 122(1) are satisfied.
It follows that the Board cannot in 1its discretion withhold
compensation where those requirements are met and It cannot apply
internal rules or guidelines which in any way enlarge upon or make more
onerous the statutory requirements. It also follows that Schedules 3
and 4 under the Act cannot be viewed as instruments for structuring the
Board's discretlon.

Of course Board adjudicators in going about their task of determining
whether the requirements of section 122(1) have been met, have a wide
latitude in their assessment of the evidence before them and of the
weight they give to any particular piece of evidence. In this context,
Schedules 3 and 4 may well play an important role in structuring the
Board's decision making.
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BURDEN OF PROOF

In our ordinary court system, the parties present the evidence and the

Tribunal adjudicates. Discussions of burden of procf and standard of
proof are premised on these different roles for the parties and the
Judge . Professor Ison observes that the Board has not only an

ad judicative role, but an investigative roles as well; it has a duty
not only to decide the case, but to gather the evidence necessary to
reach a decision. In this sense, I agree with Professor Ison that
there is mno burden of proof on the worker (or for that matter on the
employer). In some cases, however, the distinction is more thecretical
than real. In the final analysis, unless all of the evidence favours
the worker’s claim (or is evenly balanced so that Section 3(4) applies)
the worker will be denied compensation. The result is to cast a
practical burden on the worker in some cases to gather evidence to
support his claim for fear the Board will otherwise reject it. In my
experience (admittedly wvery limited) it was especially in industrial
disease claims characterized by long latency periods and often
potential multiple causes where workers have had to be particularly
sensitive to the need to ensure all evidence supporting their claim was
before the Board. This observation may say something about the
evidence gathering resources and abilities of the Beard, but it remains
a practical issue, and 1in turn invites the Iilmportance of considering
Schedules 3 and 4.

PRESUMPTIONS AND SCHEDULES 3 AND 4

Section 122(9) of the Act establishes a rebuttable presumption of law
in favour of the claimant in respect of Schedule 3 diseases. Professor
Ison discusses this presumption at pages 11 to 13 eof his paper. The
rebuttable presumption, of course, shifts the burden of proof and
requires that there be evidence to the contrary to rebut it. Professor
Ison suggests the presumption holds unless there is evidence to the
contrary which is persuasive to a point going beyond the balance of
probabilities. He cites no authority for this proposition. I would
have thought that absent some special rule, the standard of proof
required to rebyt the presumption 1is simply on the balance of
probabilities-l

Even this statement in my view does not really address the critical
question which is how the presumption operates in practice. Wigmore
suggests2 that the effect of a presumption of law is only to invoke a

1. There are exceptions. For example, the presumption of legitimacy
can only be rebutted by evidence which meets a higher standard.
Perhaps this is what Professor Ison had in mind.

2. 7 Wigmore on Evidence, Section 2491(2).
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rule compelling the adjudicator to reach the conclusion in the absence
of evidence to the contrary. If there 1is even some evidence to the
contrary, the presumption disappears as a rule of law and the case is
in the hands of the adjudicator free of any rule. The Supreme Court of
Canada seems to have adopted this position. As Soplnka and Lederman
state in the Law of Evidence in Civil Cases at page 402, once rebutting
evidence is adduced, the statutory presumpticen is spent and the
evidence giving rise to the presumption has no more force than its own
probative value. I should add that I agree with Professor Ison that
the use of presumptions, either conclusive or rebuttable, will have the
practical effect of shifting the inquiry to the diagnosis of the
disease itself. This was precisely the issue in the British Columbla
Court of Appeal in the Evans case, referred to at footnote 9 of
Professor Ison’'s paper.

Professor Ison refers to the use of a conclusive presumption in Section
6(11) of the British Columbia Workers' Compensation Act. What is of
some significance to me is that the rationale for this conclusive
presumption in the British Celumbia legislation is guite different from
the rationale for the cenclusive presumptions contemplated by Schedule
4 of the Ontario Act. In British Columbia. a policy decision was made
to compensate a worker who died with lung function impairment because
it was impossible sclentifically to determine causality. that 1is, to
separate out employment exposure and lifestyle factors. By contrast,
Schedule 4 in Ontario is designed to deal with industry specific
diseases,“ such as asbestosis and mesothelioma (I recognize contrary
to Professor Ison's statement at page 34 of his paper that there are
some mesotheliomas for whiech there is no known or likely asbestos
exposure, but those cases are rare) where causality is not seriously an
1ssue once the diagnosis 1is made and the worker's employment in the
relevant industry is identified. It may be appropriate to continue to
use Schedule 4 for this purpose. Professor Ison, apart from limited
reference to asbestosis and mesothelioma, does not comment wupon which
diseases should be included in Schedule 4.

Up until now, Schedule 3 to the extent it has been used at all, has
addressed itself largely to industry specific diseases. Several of
these diseases could likely be considered for inclusion in Schedule 4
given the rationale for Schedule 4. In addition, in my judgment, there
is alsc a good case to be made for substantially broadening the use of
Schedule 3. Few diseases today are 1industry specific; for most,
causation 1inguiries are complicated by lifestyle and other non-work
related factors. Using Schedule 3 to cover these diseases (lung cancer

3. Circle Film _Enterprises Inc. v. Canadian Broadcasting Corperation.
(19591 5.C.R. 602 per Judson, J.

4. See Report of the Royal Commission on Asbestos, Volume III, pages
706-7 for the rationale.
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or heart failure are prime examples) would be in keeping with the
object of the Act and would 1likely improve the ability of workers to
cobtain compensation where employment is one (but not the only) factor
likely responsible for the illness.

GUIDELINES CR ELIGIBILITY RULES

Professor Ison has drawn attention in his paper both to the advantages
and what he perceives to be the disadvantages of guidelines or
eligibility rules. T think it is fair to say that he 1s very critical
of the use of guidelines and ultimately {at page 35 of his paper)
rejects them in favour of revising (and presumably expanding) Schedule
3. I endorse his conclusion, although I remain less sceptical than he,
about the mnegative impact of guidelines. Professor Ison's chief
concern (see pages 17 and 18 of his paper) is that eligibility rules
will become rules of exclusion and will foster a negative mindset in
the adjudicator in cases not ceoming within them. This was a concern of
the Royal Commission on Asbestos in respect of the asbestos related
disease guidelines then used by the Board-. A study done for the
Commission by Professor Barth ccould find no basis in fact for this
negative mindset.>

Nor do I think it entirely fair, as Professor Ison does, automatically
to dismiss guidelines for use of language such as "clear and adequate
exposure” ete. Ag long as individual cases not coming within the basic
eligibility criteria are judged on thelr own merits from, to use
Professor Ison’'s language, a mneutral starting point, such language
would not in my view constitute an improper or illegal fettering of the
statutory requirements. One can, however, certainly critique the
phrase "clear and adequate exposure” on substantive grounds as tending
to make the guideline a rule of exclusion rather than inclusion.

Even if guidelines or eligibility rules are made public and are the
subject of prior discussion within interested parties, (obviously
necessary prerequisites for their use), I am of the view that Professor
Ison's preference for an expanded use of Schedule 3 is sound.
Expanding Schedule 3 would widen the classes of cases in which workers
can presume to be compensated absent other evidence. Eligibility rules
as now structured employ exposure and latency criteria developed from
the scientific literature. This leaves a number of cases that have to
be judged individually because they fall outside the eligibility
criteria. Tf instead Schedule 3 were utilized, in its present form,
most of the cases now judged individually would enjoy the benefit of
the presumption. To me, that 1Is how it should be under a statutory
scheme whose primary object is to compensate injured workers.

5. See Volume I1II of the Report of the Royal Commission on Asbestos at
pages 698-99.
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I should say that the use of guidelines or eligibility rules is now
well recognized in administrative law (as promoting predictability and
consistency and thus fairness). They are seen as & proper and
effective means to structure the discretion of an administrative
tribunal in matters of policy. Their use 1in such situations has been
endorsed by the Supreme Court of Canada.® Here, however, the issue is
not structuring the discretion of the Tribunal on a gquestion of policy,
but structuring the determination of whether the evidence on the
balance of probabilities meets general statutory criteria for

compensation. The case for eligibility rules is perhaps the same--
ease of adjudication and consistency -- but it may be questioned
whether they promote fairness for those intended to benefit from the
Act, namely, workers. They will only promote fairness for those
intended to benefit from the Act provided they are not applied in
Professor Ison's words as rules of exclusion. This 1is because. as

Professor Ison has polnted out. compensation is not a matter of policy
or discretion: it is a matter of determining statutory entitlement.

THE ROLE OF THE IDSP

At page 21 of his report, Professor Ison concludes that <£for any new
eligibility rule to be legally wvalid it must have been first
recommended by the Panel. He further states it would be unlawful for
the Board 1in relation to claims for disease to develop new eligibility
rules where none have been recommended by the Panel. I confess to
having some difficulty in accepting these conclusions. There is
nothing in the statute which says that the Panel alone 1is to develop
eligibility rules. Section 86p (7)(d) prescribes that it is one
functien of the Panel to advise on eligibility rules. This language
indeed suggests that the rules may originate elsewhere: it does not in
any event suggest to me that the Panel and no omne else can prepare
these rules. Moreover, it is not at all clear that an eligibility rule
requires recommendation by the Panel before it 1is legally wvalid.
Professor Ison refers to Section 86p (11} and (12) of the Act. These
Subsections, however, refer to "findings” which on its face seems to be
a reference to Section 86p (7)(b) and not (d). In short, there is a
distinction between findings and advice and the statutory requirements
for notice and Panel recommendations appear on their face to apply to
the former but not to the latter.

6. See Capital City Communication Inv. v. (C.R.T.C.. (19781 2 S.C.R.
141 at 171. See also the long discussion on structuring discretion
in Evans_et_al Administrative Law, Cases, Text and Materials, 2nd
Edition, Ch. 13.
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EPIDEMICLOGICAL RESEARCH

Although not specifically requested to address it, Professor Ison has
added a wvery useful section on the role of epidemiological research and
evidence In the adjudication of disease claims. I do not agree that
epidemiological research begins with a negative perspective as
Professor Ison seems to  suggest (see p-27 of his paper).
Epidemiological studies begin from a neutral position and are carried
out for the purpose of 1investigating the relationship between a
particular condition existing in the workplace or the environment or
the general population and a particular disease or medical condition.
Professor Ison rightly concludes that an epidemiclogical study cannot
of 1itself prove individual causation. This makes it difficult to
understand his comments at page 31 of his paper. Preclsely because of
Professor Ison’'s conclusion, his discussion of tests of statistical
significance in relation to legal standards of proof 1is less than
clear. Statistical confidence 1intervals have to do with the strength
of the association suggested by an epidemiological study- This is
entirely different than the standard of proof in an individual case-

Mr. Justice Osler (of the Ontario High Court) in his thoughtful and

sensitive judgment in  Rothweill v. Raes’ observes that an
epidemiological study may, however, justify an inference that a
statistical asscciation reflects a causal connection. The extent to

which any inference about causality may be drawn goes well beyond tests
of significance and 1s usually assessed against the nine guidelines set
forth by Sir Bradford Hill in 1965 and now widely accepted. They are:
strength of the association, consistency of the associaticen,
specificity of the association, temporality of the association,
biological gradients, plausibility, ccherence, experiment and analogy.
It 1is important to appreciate that not all epidemiological studies
carry the same degree of reliability. Case reports or anecdotal
episodes are a form of epidemiological study, but their probative value
in determining cause and effect relationships is likely to be very weak
if not entirely non-existent. At the other end of the reliability
spectrum is the randomized trial. 1In between are case control studies
and cohort studies, the latter being frequently employed if only
because they are the only practical alternative in many cases.

T think it is correct to observe that epidemiclogical evidence has been
treated rather cautiously in Canadian courts, Mr. Justice Osler’s
judgment being an exception-8 One explanation is that lawyers in this

7. {1988), 66 O.R. (2d)449. A Notice of Appeal has been filed from
the Judgment of Mr. Justice Osler.

8. The American court system is far more familiar with such evidence.
See for example McCormick on Evidence, 3rd Editiomn, Ch. 20.



50

country have been slow to recognize the value of such evidence in
claims and have as a consequence been slow either to gather
evidence or present it in a way that is meaningful to judges. To
effectively with epidemiclogical evidence, a lawyer must know more

tort
this
deal
than

the rules of evidence. He or she must understand the scientific

principles that govern the reliability of such evidence.
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I read Professor Ison’'s paper with great interest, and entirely

agree with the substance of the vast majority of his conclusions.
Where T have a divergent view, I have mentioned it specifically in

the following paper. I would also like to point out that in
reading Professor Ison's paper I came across many important
conclusions that did not appear in the "Attachment”. I have, when

possible, polnted out those elements I thought to be particularly
worth while.

The mnature of Schedules 3 and 4 and of Policy Cuidelines
(eligibility rules) as instruments for structuring the Board's
discretion with respect to the adjudication of industrial disease
claims;

I will consider the specific conclusions emphasized in your paper

entitled "Attachment”: Conclusions reached in the Ison Report
(henceforth referred to as “Attachment”), under item III, Re
Schedules. I agree with conclusions described in paragraphs a)

and b) of this subsection. however, I would make the following
specific comments regarding two of these conclusions.

Professor Ison 1is quoted to conclude that "use of the Schedules
makes dlagnosis a prerequisite”. What he actually says on page 8
is that diagnosis is pot a prerequisite to compensation, although
reliance on Schedule 3 or 4 necessitates a diagnosis, as it is the
disease that is presumed te be related to the specific employment,
and the identification of the disease designated in the Schedule
as being that of the claimant is necessary for the presumption to

apply-
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Diagnosis need only be as specific as the condition provided for
in the Schedule. If Column 1 is very specific as to the nature of
the disease. diagnosis must be equally specific in order for the
presumption te apply. For example item 15 in Column 1 reads as
follows:

"Ulceration of the corneal surface of the eye, due to tar,
pitch, bitumen, mineral oil or paraffin or any compound,
product or resldue of any of these substances”

while the corresponding comments in Column 2 specify the following
process:

"Handling or wuse of tar, pitch, bitumen, mineral
il or paraffin, or any compound, product or
residue of any of these substances”

Had column 1 simply read "ulceration of the cormeal surface of the
eye”, a broad diagnosis would have been sufficient to permit the
presumption to apply. Some current disease descriptions in the
schedule are so specific one wonders whether there is any point to
their inclusion: once a worker handling tar proves that he suffers
from ulceration of the corneal surface of the eye due to tar, omne
would hope that compensation would be granted without the need for
reliance on a legislative presumption. If proof of the etiology
of the condition is 1intrinsic to the description of the disease,
as is the case with item 15 of Schedule IIT, this is tantamount to
denying all benefit of a presumption.

Some jurisdictions use the technique of presumption to presume
diagnosis itself. Thus a coal worker suffering from respiratory
or pulmonary impairment is legislatively presumed to be suffering
from coal workers® pneumcconiosis (C.W.P., or Black lung
disease)!l.

I would thus conclude that the statement "Use of the Schedules
makes diagnosis a prerequisite”, is too broad. All will depend on
the description of the “disease” appearing in column 1. The
diagnosis need be only as specific as the description therein.

My second comment on paragraphs a) and b) of the conclusions
regarding the Schedules relates to the description of evidence

needed to rebut the presumption of schedule 3. T entirely
Richard Robblee, "The Dark Side of Workers' Compensation: Burdens
and Benefits in Occupational Disease Coverage”, (1978) 2 Indus.
Rel. _L.J. 596, at 625-626. I would strongly recommend this

article, which contains many interesting elements, including a
discussion as to the relevance of epidemiological studies in the
compensation process.
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subscribe to Professor Ison’'s comments on these matters as quoted
(p.-11-12). I wish to add that to be relevant such evidence must
be different from that which was before the Panel or the Board
when the inclusion of the presumption was made. New scientific
evidence, or evidence specific to the case of the worker could
conceivably rebut the presumption. An  American commentator has
made the following warning, which I feel applicable to the Ontario
situation:

“"Care must be taken not to permit rebuttal evidence
based on the same inaccurate diagnostic information
which established the need for a presumption"2

As to conclusion c¢) regarding the Schedules, T feel that as
articulated it does not accurately reflect Professor Ison's
meaning- Professor Ison states at p.13-14 that a legislative
modification of section 122(9%a) would be necessary to permit the
adoption of an irrebuttable presumption similar to that currently
in force in B.C.. The B.C. presumption presumes cause of death,
and Professor Ison accurately points out that section 122(9a) does
not as it now reads delegate the power to presume cause of death,
although such & power could be obtained by legislative amendment
to the Act. Professor Ison nowhere implies that "The two columns
in this schedule preclude the B.C. use of a conclusive gresumption
where a matter could not be determined scientifically”-. On the
contrary, it is highly likely that the impossibility of
scientifically determining a specific issue would be a perfectly
valid reason for including a given disease in Schedule 4. For
example 1if epldemiological data supports a high degree of
relatedness between a given disease and a given process, its
inclusion in Schedule 4 would be legitimate, even if, and perhaps
particularly if it was impossible to scientifically determine the
reasons for relatedness in a given case.

Legislative modification of section 122(9) and (9a) may be
advisable in order to broaden the mnature of presumptions to be
enacted. Professor Ison provides ome example, in referring to
presumption of cause of death. I have above provided another
example, in regard to presumption of diagnosis. But no
legislative amendment is needed to permit inciusion of diseases
and procasses in Schedule 4, even 1f the scientific determination
of an 1ssue is impossible. Such a conclusion would be legally
erronecus, and nowhere in Professor Ison's paper have 1 found an
indication that he espouses such a conclusion.

Ibid, at 630.

Quoted from "Attachment”, at item III c¢-
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As to conclusion d) regarding asbestosis and mesothelioma, I agree
that the inclusion of these diseases in Schedule 4 would be
advisable, and alsc that there is a danger of controversy
regarding diagnosis. However I fear that an exhaustive diagnestic
definition in Column 1 would tend to be underinclusive, given the
irrebuttable character of that presumption. I would prefer to see
a diagnestic presumption, which would eliminate much controversy.
Professor Ison's 1idea of a diagnestic description may be
advisable, but on the condition that it does not serve to exclude
claims for asbestosis that do not correspond to the diagnostlc
description.

As to the issue of non-Ontario exposure,; I feel that section 122
does not permit refusal of compensation when “"most exposure is

outside Ontario™%. Only in those cases where the worker has been
exposed to dust in Ontaric employment for less than 2 years could
a claim be thus refused {(section 122 (11)(15)). I am thus not

convinced as to the advisability of Preofessor Ison's suggestion.

Finally I would like to comment on an 1issue relating to the
Schedules but not raised in Professor Ison's paper: the naming in
column 1 of Schedule 3 of diseases without specification as teo the
corresponding process. This treatment of 1illness such as Teno-
synovitis, and the pneumcconioses, to mname only two examples,
seems to create a fourth category of industrial diseases where
Parliament had only envisaged three: Schedule 4 diseases;
irrebuttably presumed to  be related, Schedule 3 diseases,
rebuttably presumed to be related, and unscheduled diseases, where
no presumption as to relatedness exists. Cryptic inclusion in
Schedule 3 of a disease without a corresponding process is at best
meaningless and at worst a message that only those suffering from
these diseases need apply. One 1is left with the worrisocme
impression that only those diseases listed are known to be
sometimes work-related, thus implying that those not listed are
excluded. It may well be worthwhile for the Board to publish a
list of diseases sometimes work-related for which 1t is willing to
compensate. This would probably encourage more claims. But such
a list should not appear in the Schedules unless the intention is
to ecreate a presumption. All named diseases in the Schedules
should have a corresponding process, even 1if that process is
broadly described (ie. repetitive movements).

The role of Policy Guidelines (eligibility rules) in the
ad judication of claims involving: -~ a) mnon-scheduled diseases and
b} scheduled diseases:

Three important elements appear in Professor Ison’'s analysis:

Term used In "Attachment” at item IIT d-
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The legal status of Guidelines (p-20-213}.

The cenfusion and potential illegalities that may arise when
doctors are acting as decision makers (p.24-28).

Recognition of the right to compensation, and thus by
ricochet the role of CGuidelines, should not be limited to
those diseases in which a sound scientific Dbase for
compensation exists (p.19-20).

I endorse Professor Ison’'s position on these issues, which I feel
are not adequately reflected in the document entitled
"Attachment” . Given my agreement with Professor Ison I will not
reiterate his analysis relating to these issues. I wish. however,
to emphasize that the legal wvalue of Guidelines 1is in my
experience even more tenuous than Professor Ison would allow us to
believe.

Guidelines or directives have no legal wvalue in law unless the
authorizing legislation specifically provides for them by
delegating power to a subordinate authority. Section 86p(7) of
the Act pives some legislative recognition to such Guidelines, and
only these Guidelines adopted 1in accordance with the procedures
therein described would have legal status. As Professor Ison
peints cut, Guidelines may not contradict the statute, as they are
delegated legisiation at best, and at worst tolerated practices of
administrative expediency.

As a consequence; any Guideline which would artificially exclude
legitimate claims for industrial disease as defined in section 1
of the Act, would be illegal. Thus diagnosis is not essential to
compensation, and any refusal of a2 claim based sclely on the lack
of clear diagnosis, or its non~-conformity with the conditions set
out in the Guidelines would be unfounded. This position has been
confirmed by the Workers  Compensation Appeals Tribunal?.

The danger of Guidelines being perceived as rules of exclusion has
been noted by others, 1including Professor Paul Weiler, who
recommends that formulation of such Guidelines emphasize their
non-exclusionary character®.

See W.C.A.T. Decision 425.

Paul C. Weiler, Protecting _the Worker from Disability: Challenge
for_the Eighties, April 1983, p.41 and 45.
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Thus T agree with the conclusions cited in paragraph IV a) of the
"Attachment”, in the context previously described.

The conclusion described in paragraph IV b) of the "Attachment”
does not appear to me to accurately reflect Professor Ison's
thinking. I agree with his original statement, but disagree with
the conclusion as quoted- The accurate statement appears on page
19 of the text and states:

"It is legitimate to require a sound scientific basis for a
rule of thumb that allows claims to be paid without further
enguiry, but it would be unlawful to deny a claim on the
ground that no sound scientific basis has been found for a
determination of occupational etiology."”

The essence of Professor Ison's position is that the Panel should
not limit itself to those diseases where sound scientific bases
exist for establishing that the workplace 1is probably connected
with a burden of disease in workers. This position is not
reflected in the conclusions appearing in the "Attachment”, and I
feel it to be of major importance.

I agree with conclusions IV ¢) and d), and wish only to polnt out
that conclusion e), regarding doctors, is only an illustration of
a far more complex analysis of the role of doctors in legal
decision making.

As to eligibility rules in the context of Scheduled diseases, I
seriously doubt that such rules could limit the plain meaning of
the Schedules themselves. Further, whenever possible a disease
should be 1included in the Schedule rather than simply referred to
in Policy Guidelines, otherwise, as Professor Ison notes, workers
will lose the benefits intended by the Legislature when enacting
the Schedule system.

The nature and importance of the Board's general and unstructured
discretion with respect to the adjudication of disease claims;

It is quite clear that the Board does not have a discretion in the
recognition of an occupational disease. I whelly subscribe to
Professor Ison's comments on pages 3 and 4 of the document, and
feel them to be most relevant and important.

Assuming the question to relate to the evaluation of claims not
provided for either in the Schedules or in the Guidelines, T would
make the following comments, firstly regarding Section 1 of
"Attachment”, and henceforth regarding other conclusicons of
Professor Ison I feel to be relevant.

While I agree in theory with Professor Ison's position to the
effect that the worker does not carry the burden of proof, and
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that it is the Board's burden to elucidate and justify the claim
where that 1is possible, I feel that in practice many declsion-
makers act as if the worker has a burden of proof. I thus find
the Panel's own position to this effect revealing:

"Through the operation of a Schedule, the burden of proving
that the disease is due to the workplace is shifted away from
the worker to the employer"7

If workers become convinced that they deo not carry a burden of
proof, while decision-makers continue to act under the belief that
the worker carries the burden, chances of a worker making a
successful claim will he very slight indeed. It is true that the
decision-makers shoulder the obligation of investigating the claim
fully, and that they should not simply rely on the worker, yet
this is a very common practice, particularly in Quebec, and it
would be illusionary to believe the contrary.

Professor Ison makes several lmportant statements regarding legal
proof, and evaluation of evidence. The Board's role, as
previously pointed out, is mnot to exercise discretion but to weigh
the evidence before it and make the best possible finding in the
light of that evidence. If the evidence is weak in favour of the
claim, but non-existent agalnst it, then the claim should be
allowed. If there is no evidence in favour of a claim, then it
should not be allowed. Evidence that 1s not credible, is not
evidence. However, evidence that is inconclusive is still some
evidence.

I find Professor Ison’'s comments as to the danger of imposing a
threshold requirement (p.7-9):, as to multiple issues and the
standard of proof (p.9-13), and regarding the role of doctors in
decision-making (p.24-30) particularly relevant. Discussion of
these 1issues in depth may alsc be found in much of the legal
literature relating to industrial disease8.

Case law both in Canada and in England concludes that work need
not be the sole cause of a disease for disability to be
compensgable. If conditionsg at work seem on a balance of

Industrial Disease Standards Panel Annual_ _Report 1986-87, at
pages 5-6. '

See Jane Stapleton, Disease _and the Compensation Debate, Oxford
University Press, 1986.
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probabilities to have contributed to the acquisition of the
disease, then causation is sufficiently demonstrated?.

The issue of epidemiological data is a complex one- Personally I
believe it should be admissible to support a claim, although the
absence of epidemiological data should never be used to refuse a
claim. Among difficulties that are emphasized in the legal
literaturel® , the issue of multiple exposures seems to me to be
most relevant. Epidemiological studies tend to isolate individual
substances. Workers exposed to an interaction of substances must
be evaluated individually, and mnot refused on the pretext that
epidemioliogical data regarding one of those substances
demonstrates it to be innocuous. Other factors mitigating the
relevance of such studies 1include those enumerated by Professor
Ison at pages 30-35.

I am no more of a mathematician than is Professor Ison. 1 do,
however, feel wary of the reasoning appearing on page 31 regarding
statistical analysis. A study without a high degree of
statistical significance, may still be very relevant, glven that
the law in the absence of conclusive evidence must go to the most
probable (often best guess) solution. This does not confirm, to
the best of my understanding, Professor Ison's statement at page
31 that "if the standard of proof prescribed by law is to be used,
employment etiology could not be discounted unless the
probabilities of the cancers having occurred by chance are greater
than 1 in 27, In any <case I do not feel that a "negative”
epidemiological study should ever be used to refuse or disprove a
claim, so my reservation as to Professor Ison's comment is
perhaps academic.

The significance of Section 3(4) of the Workers' Compensation Act
with respect to the adjudication of industrial disease claims.

Perhaps the most important statement of Professor Ison's paper is
that the benefit of the doubt 1is applicable te each issue

10.

Re Workers' Compensation Appeal BRoard apd_Penpey, 112 D.L.R. 34 95
(Nova Scotia Supreme Court, Appeal Division). See also McGhee v
National Coal Board (1972) 3 All E.R. 1008.

For an Interesting discussion of epidemiological data in the
field of industrial disease compensation see: Joan Hansen,
“Scientific Decision making in Workers' Compensation: A Long
Overdue Reform”, (1986) 59 Southern California Law Review 911: see
also Richard Robblee, “The Dark Side of Workers Compensation:
Burdens and Benefits in Occupational Disease Coverage™, (1978) 2
Industrial Relations_Law Jourmal 596 at 605-611.
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separately. This means that even when etiology is presumed, 3(4)
must apply if diagnosis or disability is in doubt. If two
diagnoses are equally plausible, that which favors the worker's
claim should be retained. This is the true meaning of the
conclusion described in the "Attachment™ at II, in fine.
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INTRODUCTION

The Industrial Disease Standards Panel (the "I1I.D.8.P.")
established under section 86p of the Workers' Compensation Act of
Ontario (the “Act”) has asked me to review a report prepared by
Professor Terence G. Ison of Osgoode Hall Law School at York
University and entitled Compensation For Industrial Disease inder
The Workers' Compensation Act Of Cntario.

Professor Ison was asked to address medico-legal problems that
arise in the adjudication of industrial disease which included the
following matters:

1. The nature of Schedules 3 and 4 of the Workers' Compensation
Act and of Policy Guidelines or eligibility rules with
respect to the Act as instruments for structuring the
discretion of the Workers' Compensation Beard (the "Board”)
with respect to the adjudication of industrial disease
claims;

2. The role of Policy Guidelines or'eligibility rules
in the adjudication of claims involving {&) non-
scheduled diseases, and (b) scheduled diseases:

3. The mnature and importance of the Board’'s general
and unstructured discretion with respect to the
adjudication of disease clalims; and

4. The significance of subsection 3(4) of the Act with
respect te the adjudication of industrial disease
claims.
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The 1.D.S.P. has specifically requested my comments on a number of
conclusions which they extracted from Professor Ison's report and
which are posed as follows:

1. Workers, employers and physicians have duties to
supply information to the beoard, but none has any
"burden of proof.” There is "no burden of proof
upon anyone except the Board” (p.5})- "Thus the
general principle that the burden of preoof lies on
the Board seems to be recognised both by the terms
0of the Act and by Board practice” (p.5). However,
footnote 2 states "In practice....there is often a
propensity to put a burden of proof on the worker.”

2. Re S.3(4):

The benefit of doubt is applicable to each issue
separately (p.1ll). Where a claim 1is covered by a
Schedule, 8. 3(4) 1is superfluous re etiology
(p-23). Where a claim is covered by a Schedule., S.
3{4) applies to 1issues that arise within each
column (p.23).

3. Re_Schedules:

a) Use cof the Schedules makes diagnosis a
prerequigsite (p-.8). Where a Schedule applies, it
creates presumption of the affirmative (p.12).
Where a presumption applies, any medical opinion
that reaches a negative conclusion because of the
absence of positive data 1is legally irrelevant
(p.12).

b) Re Schedule 3: To rebut, there must be an
alternative hypothesis and evidence in support of
that hypothesis. Evidence in support of the
presumption must be weighed and the presumption
holds unless evidence to the contrary is persuasive
to a point of going beyond the balance of
probabilities (p.11-12).

c) Re Schedule 4: The two colunns in this
schedule preclude the B.C. use of a conclusive
presumption where a matter could not be determined
scientifically (p.13-14).

d) Re asbestosis and  mesothelioma: It is
desirable to have not only a diagnostic label in
column 1 but a diagnostic definition (p-14). Note
p-14-15 re an interesting refinement in the use of
Schedule 4 where most exposure is outside Ontario.
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4. Re_Guidelines:
aj Guidelines have the character of rules, not
policies (p.16). Beware lest they become rules of
exclusion (p.17). (This 1is not what the Panel
intends: p.20). Beware lest they create impression
that diagnosis 1is a prerequisite (p.18). The law
does not require a diagnosis (p.§8).

b) If rules are rules of thumb, it is legitimate
to require a sound scientific basis (p.19).

c) Given §. 86p(7), it is now unlawful for the
Board to develop new rules where none have been
recommended by the Panel (p.20-21).

dj Words 1like “clear and adequate” are wrong
because the law doesn't require “clear”, and
"adequate” implies a threshold test (p.1l7). There
is no minimum thresheld to admit evidence (p-7).

e} Note the practice of treating exposure as a

matter of medical evidence when it 1is not (p.25-
26).

T enjoyed reading Professor Ison's excellent report and am pleased
to have the oppertunity to offer my comments on compensation and
ad judication of industrial disease under the Act. I am cognizant
however of my position as a Vice Chairman of the Workers'
Compensation Appeals Tribunal who 1is required to adjudicate
disease claims on a regular basls and have endeavoured to keep
this primary responsibility foremost when making my comments.

Many of the issues discussed in Professor Ison's report have been
addressed in a variety of ways in published decisions of the
Horkers' Compensation Appeals Tribunal of which a partial 1list is
appended to this critique. The comments in this critique are my
own and do not reflect the opinion of the Appeals Tribunal.

THE COMPENSATION ADJUDICATICN MODEL

Any discussion of the manner in which disease claims are
ad judicated must recognize the investigative nature of the
compensation system and its obligation to resolve claims
expeditiously.

It is the responsibility of the compensation system to investigate
claime and determine entitlement to benefits in accordance with
the Act. It is the duty of workers, employers and others to
provide information to assist in this determination but there is
no burden on the worker or employer to prove or disprove anything.
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It is the systems burden to investigate and to determine every
claim on its "real merits and justice”.

An investigative model of this nature, because adversarial parties
are not defining the parameters of the inquiry, requires co-
operation and assistance {from persons with relevant information
and 1n particular that of the worker, employer and examining
physicians. One of the hallmarks of workers' compensation
ad judication, as contrasted with an adversarial civil litigation
process, is the expeditious resolution of claims.

In order to achieve an expeditious result in hundreds of thousands
of cases the Board's admlnistrators have developed policy
guidelines to instruct adjudicators as to how the Act 1is to be
interpreted and how to process a claim. Guidelines for the
adjudication of disease claims indicate what facts must be
established and what evidence is needed to establish those facts
before a claim will be accepted. Claims which do not meet the
eligibility criteria specified in the pelicies are not allowed.

In claims involving determinations about the diagnosis or etiology
cof an 1llness,; the Board employs a number of physicians to whom
the matter can be referred for an opinion. The adjudicator is not
bound by the opinion of the Board doctor but it is a rare case
when these opinions are not accepted.

Most cases are determined by adjudicators without a hearing on the
baslis of the report of accident filed by the worker and employer.
If the injury is sericus or esoteric the Board will obtain the
examining physician's first report and subsequent reports as
- needed. If the information provided does not fit squarely into
the established guidelines then the issue is referred to a Board
doctor whose opinion is generally determinative.

By proceeding in this way the Board has developed a mass
ad judication model which does not necessarily meet the legal
requirements of natural justice but which does allow for the
expeditious resclution  of most claims. Natural justice
deficiencies can be cured if either the worker or employer appeals
the adjudicator’'s decision, which is a relatively rare occurrence.

If however, the Board were not to publish guidelines and policy
manuals which were binding on its adjudicators specifying with
some particularity undetr what facts and circumstances claims would
be compensable, and in every case the adjudicator was required to
make an independent determination, then claims would not be
resolved expeditiously or consistently.

If the Board cannot promulgate eligibility rules or guidelines for
the ad judication  of diseases without first receiving the
recommendation of the I.D.5.P. then the adjudication process will
be severely delayed. Every time there is new informatiom which
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might impact upon the adjudication of a disease the Board would
then have +to comply with the process specified in section 86p of
the Act. Section 86p(1l2) however makes it clear that the Board is
not obliged to accept the opinion of the I.D.S.P.. If the opinion
is not accepted. surely the matter is not left unresolved, but
rather, the Board is entitled to proceed to publish guidelines and
ad judicate disease claims in accordance with the Act.

It 1is preferable for the Board however to recognize the
desirability of consulting with the I.D.S.P. on as many issues as
peossible in order to have the benefit of an expert outside
oplnion. If however the Board does not wish to consult the
I.D.§.P. or rejects the recommendation of the Panel they would
nevertheless be entitled to promulgate eligibility rules for the
ad judication of disease claims.

DISEASE AND DISABLEMENT

The Act in section 3(1) mandates entitlement te ccompensation when
a worker has a "personal injury by accident arising out of and in
the course of employment”. Accident is defined in section 1{1)(a)
as including:

(1) a wilful and intentional act, not being
the act of the worker,

(ii) a chance event occasioned by a physical
or natural cause, and

(iii) disablement arising out of and in the
course of employment.

It also mandates entitlement to compensation in section 122(1) in
the following words:

122(1) Where a worker suffers from an industrial
disease and is thereby disabled or his
death is caused by an industrial disease
and the disease is due to the nature of
any employment in which he was engaged,
whether under one or more employments,
the worker 1s or his dependents are
entitled to compensation as if the
disease was a personal injury by accident
and the disablement was the happening of
the accident...

The Act 1is intended to compensate workers for injuries and
disabilities arising out of and in the course of employment., yet
at the present time it curiously has separate entitlement sections
for the recognition of entitlement for diseases and disablements.
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The categorization of an illness or disability as a dlsease or
disablement, apart from considerations of scheduled diseases, has
little to do with medical or scientific considerations but has
implications for the adjudication process.

At the ©present time for example, the Board adjudicates
epicondylitis, fibromyalgia, psychotraumatic illnesses, and
ligamentous back strains as accidents or disablements under
section 3(1). On the other hand, they consider hearing loss,

white finger syndrome, and silicosis as industrial diseases to be
ad judicated under section 122Z.

If entitlement is recognised under either section, the quantum and
duration of benefits to the injured worker is similar, but the
process for establishing entitlement, and the ramifications for
the accident cost records of individual employers and the accident
fund generally can be much different.

If the question being adjudicated is whether a worker's hearing
loss arose out of and in the course of his employment there does
not seem to be any compelling reason to determine this matter
under the disease provisions of the Act rather than under the
disablement definition of accident. There is however a marked
difference in the manner in which the adjudication proceeds.

For a disablement claim to be allowed the adjudicator must be
satisfied on the balance of probabilities that the worker has a
disablement which arose out of and in the course of employment.
On the other hand, if the claim is adjudicated pursuant to section
127 then it must be shown not only that the disease arose out of
and in the course of employment but that the hearing loss is an
industrial disease which is defined in section 1{1)(n) as
including:

(1) a disease resulting from exposure to a
substance relating to a particular
process, a trade or occupation in an
industry,

(ii) a disease peculiar to or characteristic
or a particular industrial process, trade
or occupation,

(1ii) a medical condition that in the opinion
of the Board requires a worker to be
removed either temporarily or permanently
from exposure to a substance because the
condition may be a precurser to an
industrial disease, or

(iv) any of the diseases mentioned Schedule 3
or 4.
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In this hypothetical hearing less claim the only way that
compensation can be recognised under section 122 as an industrial
disease is if there is a determination that hearing loss 1is a
disease peculiar to or characteristic of a particular industriail
process, trade or occupation. Hearing loss 1is not a scheduled
disease and definitions (i) and (iii) are not applicable. For the
claim to be allowed, the adjudicator must be satisfied on the
balance of probabilities, that the worker has a hearing loss which
is characteristic of the particular industrial process. trade or
occupation where the worker was employed.

If the worker was employed in a manufacturing or resource
extraction industry an adjudicator may be reluctant to make a
finding that hearing loss is peculiar to or characteristic of that
industry because there may be insufficient evidence to make this
broad determination, and because such a finding would have broad
implications for other workers in that industry and for the
assessments of the 1lndustry concerned.

Apart from scheduled diseases and from questions of employer
assessments and cost transfers (which are discussed under heading
7) there seems little rational for maintaining the distinction
between a disease and disablement arising out of and in the course
of employment and it seems most expedient to process non-scheduled
disease claims as disablements.

The definition of industrial disease in section 1(1)(n)(iii) which
was part of the 1985 amendments to the Act defines industrial
disease as including a medical condition which 1s a precursor to
an industrial disease requiring a worker to be removed temporarily
or permanently from exposure. This amendment gave legal authority
to the Board's special rehabilitation programmes for asbestos
workers and miners exposed to silica dust. These programmes were
designed to provide vocational rehabilitation assistance to
workers who had not suffered a personal injury by accident within
the meaning of the Act but who, in the Board's opinion, may become
injured if their workplace exposure continued.

It is a far reaching amendment as, for the first time, it
auvthorizes the payment of compensation benefits to workers who are
not injured. The rational for the amendment is self-evident.
What 1is mnot evident however 1is the basis for not making this
provision applicable te those workers whose continued work in a
particular industry may result in a disablement within the meaning
of the Act. By confining this definition to include only those
workers exposed to 'substances’ the legislation makes the
characterization of a disability as being either a disease or
disablement of great significance which is something which cannot
be rationally supported.
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BENEFIT OF DOUBT

A discussion of the applicability of principles of benefit of
doubt i1s always of great academic interest and has an impact on
the adjudication process. It must be remembered however that
compensation adjudication is done by lay adjudicators and has
historically avoided a legalistic approach.

The benefit of doubt provision in section 3(4) provides that:

In determining any c¢laim under this Act, the
decision shall be made in accordance with the real
merits and justice of the case and where it is not
practicable to determine an 1issue because the
evidence for or against the issue 1is approximately
equal in weight, the issue shall be resolved in
favour of the claimant.

This provision applies to resclve situations where the evidence
for or against an issue is approximately equal in weight and would
clearly apply to the major issues in a claim such as: is the
claimant a worker within the meaning of the Act; 1s the worker
disabled: did the worker suffer a personal 1injury by accident
arising out of and in the course of employment. Conceivably the
benefit of doubt could also apply to sub-issues which must be
determined in order to resolve one of the main issues referred to
above. If wused in this way however it <c¢an lead to the
proliferation of sub-issues all of which must be determined prior
to a claim being resolved and all of which it may not be necessary
to resolve to determine the claim.

It is conceptually difficult to separate a myriad of sub-issues
and particularly when the evidence being considered is relevant to
more than one issue. When determining guilt in a criminal case
the judge or jury asks itself whether they are satisfied beyond a
reasonable doubt as te the accused’s gullt. Similarly, it would
be preferable if compensation adjudicaters would ask themselves
with respect to each major issue whether they are satisfied on the
balance of probabilities. If the evidence on a major issue is
equally divided then it 1is resolved in favour of the claimant.
Minor issues are not adjudicated separately but are all considered
together in resolving the major issue. If the compensation
ad judication system is allowed to become divided into an ever
increasing number of -small compartments it will be impossible to
determine the effects of a disability on the whole person and wiil
encourage unnecessary legalism and complexity.

A difficult matter which often arises is whether, when there is no
evidence elther for or against a particular proposition, the
evidence can be said to be equally divided. The suggestion that
there will always be scme evidence, albeit circumstantial, is not
entirely sanguine. Because of the nature of the adjudication
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process (as discussed under heading 1), the Board 1is reluctant to
make decisions based on circumstantial evidence. If the system is
to routinely treat such evidence as reliable and sufficient in and
of itgelf, it will necessitate further and better investigative
procedures- This can be beneficial but it will delay the
resolution of claims, make it more expensive and most importantly
will result in far greater examination of the worker’'s and their
families’  personal and in particular medical histeory.

There can be no threshold test for bhenefit entitlement and there
is no minimum threshold te admit evidence. Nevertheless the
evidence admitted must be probative and when considered together
of sufficlent weight to give the adjudicator confidence that they
have made the right decision.

The benefit of doubt provision in 1its present form is confusing
because it mixes the concept of deciding each case according to
its "real merits and justice” with the concept of weighing

evidence. Everyone recognizes that the Act is remedial
legislation and should be given such interpretation as to best
accomplish its remedial intent. Does the requirement of a

decision according to the “real merits and justice” of the claim
add something more? 1Is resolving evidence equal in weight in
favour of the c¢laimant synonymous with making a decision in
accordance with the real merits and justice of the claim?

There would appear tco be a tendency for compensation adjudicators
not to resolve cases by applying a benefit of doubt concept.
Perhaps this 1s because it is confusing as to how the concept is
to be applied. More preobabkly however, it is because reliance on a
benefit of doubt clause can lead to less rigorous investigative
practices and ultimately to reliance on discretionary and
unexplained decision making-

The situation where there 1is a total absence of evidence about
what the result should be 1s not an uncommon ogcurrence in disease
claims. Consider a worker who has a liver disease which all
medical practitioners and scholars characterize as being of
unknown etlology. This means that the disease could be caused by
occupational or congenital factors or could be caused by eating
blue cheese or any combinatlon of the above or other factors.

Consgider a worker who has a disease and who worked for more than
twenty years in a variety of jobs which and advised that he was
exposed to variety cof chemicals, dusts and fumes. In determining
the question of entitlement to compensation the evidence is
equally divided; that ' is the evidence concerning etiology equally
points to workplace cavsation as to causation by other factors.
Did the legislature intend that workers with diseases of unknown
eticlogy be entitled to compensation and if so is the benefit of
doubt provision the mechanism for accomplishing this?
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This problem exists even with respect to unscheduled diseases for
which there has been some medical research concerning causation.
If the worker is claiming entitlement for chronic obstructive lung
digsease and there is some radiclogical evidence of damage to the
lung(s) and/or some evidence of decreased lung capacity. What
intensity and/or duration of exposure must be shown for the worker
to be entitled to benefits?

The difficulty 1is that exposure levels and what the worker was
exposed to may be unknown. There may be great debate over whether
there is a safe threshold level below which there is minimal or no
risk. This is certainly the approach taken by the Occupational
Health and Safety Division of the Ministry of Labour when it
promulgates 1its designated substance regulations and guldelines
and cften causes great difficulties because the worker 1is arguing
before the Board, which is responsible to the Minister of Labour,
that his disease is causally related to workplace exposures that
may be below the level established by the Ministry as being safe.

Once entitlement is established ongoing benefits are paid if the
workplace injury was a significant contributing factor to the
severlty or prolongation of the disability. There 15 no
comparable provision with respect to the recognition of a disease
or disability as being Initially compensable. Rather, 1t must be
shown on the balance of probabilities that the disease arose out
of and in the course of employment. If employment was a
significant contributing facter to the development of the disease,
the claimant 1is not mnecessarily entitled to compensation because
there may be other significant factors which lead an adjudicator
to believe that the non-occupational factors caused the disease.

SCHEDULES 3 AND 4

The wuse of Schedule 3 is a mechanism for simplifying the
ad judication process and aveoiding difficult decisions concerning
the etiology of a particular disease by providing that:

122(9) If the worker at or before the date of
the disablement was employed in any
process mentioned in the second column in
Schedule 3 and the disease contracted is
the disease in the first column of the
Schedule set out opposite to the
description of the process, the disease
shall be deemed to have been due to the
nature of that employment unless the
contrary is proved.

It is interesting that this section uses the words disablement and
disease interchangeably.
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This sort of schedule is intended to establish entitlement under
the Act for workers with certain diseases and who worked in
certain processes unless the contrary 1s shown. To rebut the
presumption there must be an alternative hypothesis and evidence
in support of that hypothesis. The Board must then weigh the
evidence and determine whether the presumption has been rebutted
on the balance of probabilities. There is no basis for asserting
that the "evidence to the contrary must be persuasive to a polnt
going beyond the balance of probabilities”.

The usefulness of the presumption is to resolve the question of
causality where etiology 1is unknown or where the extent or
duration of exposure cannot be determined or is of lesser degree
than the existing medical information would recognize as being a
causal factor in the development of a particular disease. In
these cases it is presumed that there is a causal connection
between occupational factors and the development of the disease.
In situations where the evidence concerning causatlon is unknown
or unavallable it will be very difficult to rebut the presumption.
In situations where the medical and other evidence 1is widely
available there would probably not have been a need to resort to
the presumption in the first place because the claim would have
otherwise been established on the balance of probahilities.

Consider a worker who was exposed for twenty years to silica dust
and fifteen years after the first exposure develops silicosis.
This disease and the process are in Schedule 3 and the presumption
would apply. The evidence in this case would most probably be
seen as supportive of a causal link and would have supported a
claim for compensation without the presumption raised by the
schedule. If however the evidence of exposure was for conly a two
week period the worker would benefit greatly from the presumption
as conceivably there may have been non-occupational factors which
may have caused the disease. If the standard for rebutting the
presumption is evidence to the contrary which is persuasive to a
point going beyond the balance of probabilities then it is
difficult to argue that the same standard should mot apply to the
recognition of entitlement for non-scheduled diseases.

Schedule 3 1is notoriously inadequate. Many of the diseases
described in column 1 do not have processes opposite them in
column 2 so the presumption cannot apply. It is difficult to

imagine why things such as infected blisters, teno-synovitis, and
dermatitls venenata are included in a schedule of diseases rather
than being considered as disablements.

Furthermore, the description of a disease as "poisoning and its
sequelae by arsenic, benzol, beryllium..... " (emphasis added)
raises the question of whether the polsoning must be established
on the balance of probabilities before the presumption in the
schedule becomes operative. Arsenic and the other substances
listed in the schedule are recognised as being potentially
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dangerous. If a worker develops arsenlc polsoning and has been
exposed to arsenic the presumption that the poisoning arose from
the employment would apply. If however the worker develops eye
irritation, gastrointestinal cancer or hearing leoss after being
exposed to arsenic it would first have to be shewn on the balance
of probabilities that the worker's disease was causally related
to the exposure to arsenic before the presumption would apply.

If the word hy were eliminated following the words 'polsoning and
its segquelae’ and replaced by the words 'following exposure to'
then it would be clear that a worker who has exposure to arsenic
for example and who develops any disease; would have the benefit
of the presumption. In cases where the disease contracted was
hearing loss the presumption would be easlly rebutted whereas in
other cases where the etiology of the disease was less well known,
the worker would be entitled to compensation. This speaks to
inciuding in Column 1 =not only a list of diseases but a list of
known potentially dangerous substances where the precise nature of
the diseases caused by exposure to these substances is unknown.

The diagnosis of a disease 1is for the most part an art not a
science. Medical practitioners have been making diagnosis for
vears for the purpose of determining prognesis and treatment. A
diagnosis is for the most part a short form way of communicating
to the patient and others what the physician has concluded the
symptoms being experienced indicate. In other words rather than
having to explain every time the basket of symptoms, the physician
simply states that the patient has a broken arm or tomsillitis.

With respect however to a great many conditions a diagnosis such
as chronic obstructive lung disease, chronic pain, fibromyalgia,
or asbestosis 1s very unspecific and merely serves to give the
listener a broad and general outline of the symptoms the patient
is experiencing. This problem will not be substantially corrected
by a diagnostic definition for it would not be practicable to
indicate with sufficient specificity the nature or type of
symptoms which are intended to be compensated. It is preferable
to describe medical conditions in the broadest possible terms and
to let adjudicators resolve the cases which do not fit within the
definition. Otherwise any schedule will act as a rule of
exclusion more powerful than eligibility rules or guidelines.

Any provision which precludes compensation where the worker
received a more extensive and more relevant exposure in another
jurisdiction leaves open the possibility that a worker will be
denied compensation in both jurisdictions or will have to walt a
considerable number of years before being compensated. It is
preferable for such claims to be adjudicated in any province where
the worker was exposed and for the respective Board's to consider
the transfer of costs for the payment of such claims pursuant to
inter-jurisdictional agreements.
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If Schedule 3 were updated and applied there would probably be no
need for a Schedule 4. Workers' compensation 1is intended to
compensate workers only for work related diseases. Before a
disease could be included in Schedule 4 there would therefore have
te be very strong evidence that it was exclusively caused by
workplace exposures. If the evidence is that strong workers would
be routinely compensated by including the disease in Schedule 3.
The resources of the compensation system should not be constantly
diverted to a discussion about the establishment or expansion of
Schedule 4 when its usefulnegs will be minimal.

MEDICO-LEGAL INTERACTION

The question of whether a worker is entitled to benefits is not a

medical determination. However., In many cases adjudicators rely
on medical opinion because they have experience and information
which is relevant and for which there is no alternative. It is

easier feor an adjudicator to consider a claim when there 1is a
diagnosis and also an opinion with respect to causation from a
medical practitioner.

The medical profession has historically been interested 1in the
question of causation for the purpose of making a diagnosis and
for prescribing treatment. The absence of information omn
causation from a medical viewpoint is not an absclute impediment
to diagnosis or treatment and medical practitioners while
endeavouring to establish causation have not focused on the
question because it is not integral to their primary function as
treating physicians.

In compensation adjudication the question of causation is often
central to the injury and may be the central question which must

be determined. Ad judicators often fail to recognize that: 1)
medical practitioners are not necessarily well suited to render
opinions about causation: 2) medical causation does not

necessarily equate with causation for questions of entitlement
under the Act; and 3) answers to questions of causation are more
of an art than a science.

Ad judicators and administrators continue to rely however on the
medical profession to provide opinions on these questions because
it provides a way of determining and rescolving difficult
adjudicative questions. It is fine to say that in every case of a
claim for an unscheduied disease the adjudicator should examine
the evidence and make their best guess as to the causative
relationship but there are too many cases involving mnovel and
difficult issues.

It is for this reason that Board has historically consulted the
medical profession and endeavoured to draw up a set of guidelines
to assist adjudicators. These do tend to operate as rules of
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exclusion. If a worker meets the criteria their claim is
recognised as compensable. If they are outside the guidelines
their ¢laim is denied or it is referred to a medical consultant
for an opinion with respect to diagnosis and/or etiology. Medical
practitioners strive to find the correct diagnosls for the
symptoms exhibited. The failure to diagnose a problem, from a
medical viewpoint, is a severe restriction on the physician’s
ability to provide treatment. The adjudicator invariably adopts
the opinion expressed by the consultant because they have no basis
for disagreeing with it. In the case where there are differing
opinions from a number of medical practitioners the adjudicator
invariably accepts the opinicon of the medical practitioner to whom
he has referred the matter for an opinion. If there 1is no
diagnosls provided it is difficult tc adjudicate the claim because
it does mnot £fit within any of the established entitlement
guidelines.

Asbestosis claims are a good example. The testimony befeore the
Royal Commission on Asbestos indicated that if the medical reports
from the worker’'s ezxamining physicians did not support a dlagnosis
of asbestosis the claim was denied. If they did support such a
diagnosis the <claim was referred to the Advisory Committee on
Chest Diseases whose opilnion on diagnesis and eticlogy was
routinely accepted by the adjudicater. If the worker was seen to
have respiratory problems, but there was no diagnosis of
asbestosls or any other recognised disease then the claim in most
cases would net be allowed.

ASSESSMENTS ANRD COSTS

It is impossible to discuss the adjudication of disease claims
without recognizing the assessment and cost framework within which
this discussion takes place. At the present time the system
functions within a certain cost framework and any changes to the
manner in which diseases are adjudicated or compensated has the
potential teo alter those costs.

With respect to accidents compensated pursuant to section 3(1) the
Board has established a Second Injury and Enhancement Fund to
relieve the last employer from having to pay the entire cost of
accidents where the injured worker had a pre-existing disability
which contributed to the severity of the accldent or prolonged the
recovery.

With respect to disease claims compensated pursuant to section 122
however, the Board charges the cost of the c¢laim to the last
employer and rarely allows the employer any relief pursuant to the
Second Injury and Enhancement Fund. There is no provision in the
legislation which allows the Board to apportion the costs of
temporary benefits as between compensable and non-compensable
factors.
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With the increase in the number of experience rated employers it
is inevitable that there will be a growing concern about the
number and cost of claims and in particular those claims which are
charged on the cost statements of individual employers. In the
area of diseases, exposure, diagnosis and eticlogy are often
difficult to determine. If the worker was employed by a number of
employers 1t is even more difficult to apporticen the costs of a
claim as between them.

The compensation system at the present time is funded by the users
and it is necessary to clarify the cost 1implications and cost
allecations of any proposed changes in the adjudication of disease
claims if such changes are to be rationally considered and
effectively implemented.
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APPENDIX TO THE COMMENTARY BY
DAVID K.L. STARKMAN

DECISIONS OF THE WORKERS' COMPENSATION APPEALS TRIBUNAL

1. DECISION NO. 93* (Catton/Heard/Apsey 28/08/86

Aggravation  disablement allergy standard of preoof significant
contribution re condition (conjunctivitis) industrial disease.

The worker, a welder for a mining company, received compensation for
periods of lay off from December 1979 to November 1980 for an eye
disability (bilateral follicular conjunctivitis) which he claimed arose
out of and was aggravated by his working environment. The Appeals
Adjudicator denied entitlement for a lay off during May 1984, as
medical evidence indicated the disability was a result of an allergic
reaction. The Tribunal allowed the appeal. Evidence indicated that
the worker's condition improved when his work environment changed and
when he was put on medication for his allergies. There was no evidence
that the worker suffered from a similar condition when he was not
working. The Tribunal stated that whether or not the work was the sole
cause of the disability is not critical to the determination of
benefits. It is simply necessary for the work to be a significant
contributing factor 1in the onset of the disability. In its findings
that the injury was compensable under s. 3 of the Workers Compensaticon
Act as it was disablement arising out of and 1in the course of
employment, the Tribunal noted that, on the facts of this case, it was
not possible to find bilateral conjunctivitis as a disease “peculiar to
and characteristic of a specific industrial process” as defined by the
ACT in effect during the relevant period.

2. DECISION NO. 239*% Thomas/Fox/Preston 16/10/86

Employment disease not due to nature of disablement arising out of the
course of industrial disease bursitis hip repetitive movement cashier.

The worker appealed a decision of the Appeals Adjudicator denying

benefits for hip bursitis. The worker was a cashier for 74 years and
claimed that bursitis was caused by continual standing and repetitive
movements. Bursitis is 1listed in Reg. 951. Sch. 3 as an industrial

disease. The Tribunal stated that it must be established that the
bursitis was due to the mnature of the employment. The Tribunal
reviewed the medical reports and articles on occupational health
disorders of cashiers, and decided that it had not been established
that the worker's bursitis was due to the nature of her employment,
although the articles showed a relatlionship between cashier work and
shoulder, elbow, lower back, and leg pain. The bursitis did not arise
out of her employment. Therefore, it was not established that the
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worker suffered an accident within the disablement definition and the
appeal was denied.

122(1) Reg. 951, Sch. 3

3. DECISION NO. 46* Thomas/McCombie/Preston 11/12/86

Causation significant contribution arising out of in the course of
employment disablement industrial disease bronchitis procedure evidence
investigation by Tribunal smoking respiratory condition dust asthma.

The worker appealed a decision of the Appeals Adjudicater denying
entitiement for chronic asthmatic bronchitis. The worker had
maintained machinery in a manufacturing plant since 1956. He began to
experience respiratory problems in 1965, and was forced teo stop working
in 1982. The worker claimed his condition was a disablement. Tribunal
Counsel submitted that it might be considered whether the condition was
an industrial disease. However, the tribumal found that the condition
did not come within the definition of industrial disease in [¢ldl s-
1(1){(n) in that there was no evidence that the bronchitis was peculiar
to or characteristic of the particular industrial process. The work
environment was not a significant cause of the respiratory problems as
it was not particularly dusty. Moreover, the worker was a cigarette
smoker, and this may have been a significant factor. The Tribunal
noted that evidence of employment exposure was fundamental to
establishing entitlement for respiratory problens. In a non-
adversarial system, neither the worker nor the enmployer should be
burdened with collecting exposure evidence to prove or disprove the
claim. After considering the available evidence, the Tribunal would
decide whether it should Investigate further- In this case, no further
investigation was required. The appeal was denied.

1(1)Ca)(iii) *1(1){n) *122(1)

4. DECISION NO. 850* Thomas/Acheson/Seguin 02/03/88
Establishment - Industrial disease - Standard of proof -~ Asthma-
Formaldehyde.

The worker appealed a decision of the Appeals Adjudicator denying
entitlement for asthma. The worker worked in a tropical fish
department where she treated fish tanks with a formaldehyde solution.

On the basis of medical literature and medical reports, the Tribunal
found that exposure to formaldehyde can result in contracting asthma.
In this case: 1) the worker had significant exposure to formaldehyde;

2) the onset of symptoms was closely related to exposure: 3) the
worker did have a particular susceptibility, but this does not bar
entitlement; 4) the failure to show specific sensitivity to

formaldehyde in challenge testing was explained by anxiety and
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medication the worker was taking: 5) failure to recover after removal
from the workplace was explained on the basis of medical literature and
evidence and 6) the weilght of medical evidence supported a
relationship between  this worker's asthma and her exposure to
formaldehyde.

The worker was not entitled to benefits or the basis of industrial
disease. The Tribunal was not prepared to conclude, on the evidence,
that asthma was peculiar to or characteristic of a process that
involved exposure formaldehyde, within the definition of industrial
disease in s.1(1)(n) of the pre-1985 Act. That would require
exceedingly complex medical and scientific anmalysis to establish.

However, the condition did constitute a disablement. A common sense
interpretation of the disablement definition would include disablement
that results from contracting a disease at work. The gradual onset of
symptoms normally associated with disablement fits with the classic
description of the onset of symptoms for a disease.

The Tribunal also noted that there would be significant implications
from designating an industrial disease but that in proceeding by way of
disablement, the decision would not have general application.

The appeal was allowed. The matter was referred back to the Board for
determination of benefits.

1(Ly(a)(iiiy, *1{1)(n), *3(1), ®40(i), *122(1), *122(9)

5. DECISION NO. 1296/87* Newman/Higson/Seguin 20/05/88

Disablement (exposure) - Exposure (chromium compounds) - Significant
contribution (of employment to disablement) - Multiple causes - Smoking
- Medical opinion {chromic mist exposure) - Evidence (circumstantial}-
Cancer, lung.

The widow of a deceased chrome plater appealed the decision of the
Appeals Adjudicator denying her claim for survivor's benefits for the
worker 's death from lung cancer. The worker was exposed to chromic
acid mist from 1970 to 197¢.

The Panel did not want to make the determination of whether lung cancer
from exposure to chromic acid mist in the chrome plating process was
an industrial disease without input from the Industrial Disease
Standards Panel. The Panel, therefore, considered this case on a
disablement basis.

On the evidence in this case, the Panel was satisfied that there was a
possible causal link between exposure to highly soluble hexavalent
chromium compounds in the chrome plating industry and an excess risk of
lung cancer. There was no precise date as to levels of mist in the
worker's period of exposure. Therefore, the Panel considered
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descriptive and circumstantial evidence as to the extent of hazard.
Considering that the worker suffered from at least five other ailments
known to be possible reactions to chromium exposure, the Panel found
that the worker was highly exposed to chromium.

The Panel accepted a medical opinion that the risk of cancer freom
chromium and smoking was comparable. Exposure need mnot be the scle
cause of the disease. The exposure to chromiuvm was a significant
causal factor in development of the worker's lung cancer.

The appeal was allowed.

none

6. DECISTON NO. 559/87* Ellis/Lankin/Preston 30/09/88
Causation (disc degeneration) - Disablement (vibrations) [vehicularl-
Vibrations (Vehicular) - Industrial Disease {characteristic of
occupation) -~ Industrial disease (vehicular wvibratlon) - Injuring
process - Disablement (vibration) - Chance event - Accident (definition
of) - Words and phrases (disease, s.122} - Nature of employment-
Medical opinien (vehicular vibration)} - Transportation industry (truck
driver) - Disc, degeneration (lumbar) - Disc, bulging (lumbar).

The worker appealed a decision of the Appeals Adjudicator denying
entitlement for a low back disability. The worker had been a long
distance truck driver for two and one-half years. He was 24 years cld
in September 1981 when his leg suddenly went numb while he was driving.
The medical evidence established that his 1leg went numb because of a
bulging disc. He was also dlagnosed as suffering from degenerative
disc dilsease.

The Panel reviewed and analyzed extensively medical literature relating
to: low back disability in truck drivers, including a NIOSH study and a
literature survey by Seidel and Heide; herniated lumbar intervertebral
discs, including studies by Kelsey and by Heliovaara; a study by Wilder
on the mechanics of injury from whole body vibration.

The Panel was satisfied that enforced sitting 1in a vibrating and
bouncing environment can produce fatigue conditions In the disc and
ligaments of the spine which have the potential for damaging the disc
and leading to disc herniation. The evidence did not establish that
sitting in a wvibrating enviromment could cause degenerative disc
disease but it did establish that, at least in pre-air-ride seating,
long distance truck driving —could be a significant factor in
development of a disc protrusion or herniation. However,; the evidence
did not indicate what intensity of exposure over what period of time
was required to cause damage-

To be entitled to benefits as an industrial disease in this case, it
was necessary to establish a disease peculiar to or characteristic of a
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particular industrial process, trade or occupation. The Panel found
that the word "disease” referred to any injuring process which meets
the criteria for industrial disease, whether or not 1t would be
commonly referred to in any other context as a disease.

The Panel also considered the definition of accident and found that
the disablement element of the definition was intended to encompass any
injuring process arlsing out of and in the course of employment, other
than a wilful and intentiomal act or a chance event, including an
injuring process in the nature of a disease. As a practical matter, it
will generally not be mnecessary to determine whether a particular
injuring process which leads to compensation because it arises out of
and in the course of employment is also a wilful and intentional act, a
chance event, or a compensable industrial disease.

On the ©basis of the medical evidence. the worker suffered an injuring
process in the nature of an industrial disease. However, to be
compensable as in industrial disease, the disability must also be due
to the nature of employment. This could not be shown without evidence
to establish the amount of exposure required to cause damage.

There was insufficient evidence that long distance trucking causes
degenerative disc disease. However. there was evidence of a probable
causal relationship between the worker's two and one-half years of
employment as a long distance trucker and the disc protrusion. The
truck driving aggravated underlying preexisting asymptomatic
degenerative disc disease or some other preexisting special
susceptibility. The injuring process was the dynamic, cyclical,
excessive stress on the lumbar region from enforced sitting in a whole
body vibration environment. The injury caused by that injuring process
was a persenal Injury by accident. The worker was entitled to
benefits.

1(13(a)(ii). 1(1)(a)(iti), 1(1)(m), 3(1), 3(3), 122(1), 122(4), 122(8),
122(12).

7. DECISION NO. 214/89% McIntosh-Janis/Cook/Meglin 22/03/89

Disablement (working conditions) [(ventilation systeml; Industrial
disease (characteristic of occupation); Exposure (pigeon droppings):
Allergy (extrinsic allergic alveolitis): Medical Report (certainty of
diagnosis). '

The employer appealed the decision of the Hearings Officer fimdirg that
the worker's chest disability was the result of exposure to organic
dusts which had collected in pigeon droppings in the air vents at the
worker's place of employment. The Hearings Officer accepted a
diagnosis of extrinsic allergic alveolitis.

In the spring of 1983, after the summer circulation and breathing
supply fans were turned on, the worker became 1ill. His symptoms
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included weakness, fever, chest pain, coughing and a general feeling of
malaise. The worker took off the first two weeks in August and his
symptoms improved. He returned to work on August 18, but his symptoms
returned and he took additional vacation time. By mid-October he had
returned to work on three other occasions, but each time the symptoms
recurred and he had to leave. In December, the employer cleaned out or
replaced the ductwork at the workplace. The worker returned to work in
January 1984 and did not subsequently suffer any further recurrences.

The employer was correct in arguing that, in terms of scientific
certainty, It was mot <clear that the worker suffered from extrinsic
allergic alveolitis. However, the guestion was not whether the worker
suffered from that condition, but whether the symptoms which caused him
to lay off work more probably than not came from an occupational
source.

The Panel shared the employer's concern with the Hearings Officer's
finding that the worker suffered from an industrial disease peculiar to
and characteristic of paper wmilling. In the absence of specific
epidemioleogical evidence showing a connecticn between extrinsic
allergic alveolitis and paper milling, the appropriate analysis was to
ask whether there was disablement arising out of employment.

Testing performed on the worker indicated that his symptoms recurred
within four to eight hours of exposure to the substances which were
blowing through the air vents at the place of employment. The medical
report most supportive of the employer’'s position should be read as
stating that, even if the presence of extrinsic allergic alveolitis
based on a reaction to pigeon droppings was not accepted, there was
some more general endotoxin in the material which caused the worker's
symptoms.

The Panel was satisfied, on a balance of probabilities, that the
worker's condition arose out of and in the course ¢f employment.

I(1)Ca)(iii), *122°



