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  1.	� 341 Years on Tools, Study on Barriers Electricians Face When Retraining by WSIB as 
Electrical Estimator or Electrical Inspectors

  2.	� Accidents Traveling to/from Work, In the Couse of Employment

  3.	� Achilles Tendonitis SEPT 2017

  4.	� Apprentices (registered) paid Journeyman Wage Rate when receiving WSIB LOE benefits

  5.	� An Injury Not An Accident (legal definition) MAR 2015

  6.	� Arising out of - Failing to Report Injury for Fear of Layoff, WSIB Does Not Enforce OHSA 
December 2016

  7.	� Asbestos Related Lung Disease and the Law JAN 2015

  8.	� Carpal Tunnel Syndrome (CTS) FEB 2017

  9.	� Company Truck, Foreman Broke Leg At Home JULY 2018 

10.	� Construction Exposure Incident Reports, Submitting Timely Claims s 22 & Early & Safe 
Return to Work NOV 2019

11.	� COPD - Chronic Obstructive Pulmonary Disease (COPD), AUG 2025

12.	� In the Course of Employment, Injured on Lunch & Breaks JAN 2023

13.	� COVID Fecal Aerosol Transmission Center Disease Control Study APRIL 2021

14.	� Covid-19 Pandemic. Can Workers Submit WSIB claims. It depends on the Route 
of Acquisition

15.	� Cubital Trigger Finger & CTS Permanent Impairment, U of T SEPT 2018

16.	� Deafness, Occupational Noise Induced Hearing Loss AUG 2017

17.	� Dental Teeth Injuries OCT 2017

18.	� Different Insurance Plans – Private Insurance (e.g., Canada Life), WSIB, CPP-Disability

19.	� Discipline & Termination, How it Affects A Workers Entitlement to WSIB Loss of 
Earnings Benefits

20.	� Driving Restriction – WSIB Myth - A Driving Restriction Reported on FAF Only Valid if 
Physician Reports Patient to MTO Resulting in License Suspension

21.	� Early & Safe Return to Work, Worker Not Cleared By Ortho Surgeon MAY 2022

22.	� Early & Safe Return to Work After An Injury, Concepts Rights & Obligations DEC 2020

T A B L E  O F  C O N T E N T S

COMPENDIUM OF WORKERS 
COMPENSATION ARTICLES FOR 
MEMBERS & UNION REPRESENTATIVES
Author, Gary Majesky



23.	� Earnings Basis, WSIB Formula Used to Calculate Loss of Earnings Benefits (Base Rate + 
Vac Pay + RSP) JULY 2015 

24.	� Electric Shock Injuries

25.	� Emerging Arbitration Case Law, Employer Mandatory COVID Testing MAR 2021

26.	� Employer Compulsory COVID Testing – Workers Who Suffer Reaction to COVID Vaccination 
Need to Submit a WSIB Claim NOV 2021

27.	� Employer Claim Suppression & Dissuading Workers From Filing WSIB claims, Now a 
Prosecutable Offence under s. 22 Workplace Safety & Insurance Act. 

28.	� Employer Tells WSIB Injury Workers Temporarily Laid-off, But Union Audit Found Accident 
Employers Not Paying Benefit & Pension Contributions as per CBA Clause 1000 MAY 2025

29.	� End of Shift Hazard Assessment Forms, Problem & Abuses When Members Suffer Injury 
At Work, But Sign Form They are OKAY OCT 2021

30.	� Failure to Report Injuries, Claims Avoidance Behaviour, Fear of Layoff Jan 2021

31.	� Employer Claim Suppression and Report Injury to WSIB Can Result In a Regulatory 
Compliance Audit April 2025 

32.	� How Fighting, Horseplay and Larking Can Result In Worker Not Being Paid WSIB Benefits 
SEPT 2016

33.	� Finger, CarpoMetaCarpal (CMC based of thumb), Hand Arthritis – Repetitive Gripping & 
Squeezing, Work Related Causation DEC 2024

34.	� Foreman Broke Leg Exiting Company Truck Course of Employment SEPT 2020

35.	� Gradual Onset (Disablement) & Chance Event (Single Episode Trauma) Accidents, Proof 
Accident Reporting JAN 2022

36.	� Harassment Protections & Redress Under the Occupational Health & Safety Act (OHSA) 
NOV 2025

37.	� Heart Attack & Stroke JAN 2020

38.	� Hernia Claims, How WSIB Adjudicates Claims & Pre-existing Hernia's OCT 2018

39.	� Injured On Lunch & Breaks, Case Law JULY 2014

40.	� Knee Replacement, Prior Work Injury JAN 2019

41.	� How WSIB Calculates the Short & Long Term Loss of Earnings rate (LOE)

42.	� Lung Cancer In Asbestos Workers MAY 2018

43.	� Microbial Pathogens, Whether There is a Work Relation Connection, Route of Acquisition 
MAY 2020

44.	� Musculoskeletal Symptoms Among Electricians, Hunting Medical Study FEB 2021

45.	� NEL Reductions (Non-Economic Loss Awards), May Be Improper & Illegal JUNE 2014

46.	� Overtime, Confronting WSIB & Employer Myths, Can Injured Work Overtime JULY 2019
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47.	� Permanent Impairment Awards (NEL), Union’s Fight to Overturn NEL Reductions Because of 
Pre-existing Conditions MAY 2021

48.	� Post Concussion Syndromea, Tribunal Allows Member Appeal, WSIB Ruled Worker 
Recovered From Head Injuries MAR 2023

49.	� Psoriatic Arthritis (inflammatory arthritis), Tribunal Decision Recognized Work Related 
Hand Trauma, Triggered & Exacerbated Psoriatic Arthritis JUNE 2018

50.	� PTSD, Minutes of Settlement Noted LAYOFF, WSIB Denied LOE Because Member Initiated 
Layoff, Tribunal Allowed PTSD Appeal & LOE Benefits.

51.	� PTSD, Member Injured, Did Not Return to Work Because of Burns & PTSD, Employer 
Ignorance Regarding Workers Physical & Mental Wellbeing. 

52.	� Re-employment, Understanding the Law & WSIB Reemployment Policy for Construction 
Workers NOV 2020

53.	� Re-opening Lock-in Claims After 72 Months JAN 2026

54.	� Return to Work After Surgery, Time to Heal Ignored by WSIB OCT 2014

55.	� Right to Select Treating Physician (Health Professional). Workers Duty to Cooperate in 
WSIB Health Assessments MAY 2017 

56.	� Right to Sue – Workers Do Not Have Right To Sue, Historic Bargain, WCB/WSIB Is A Non-
Fault Insurance Plan DEC 2019

57.	� Second 2nd NEL Award, Lower Than 1st NEL Award. A Legal Minefield, Tribunal Case Law 
DEC 2022

58.	� Secondary Consequence Injuries, Contra-Limb, Injuries That Arise Because Worker 
Compensates by Using Other Arm, or Changes Body Mechanics to Perform Job JUN 2024

59.	� Seniority & Severance Pay, IBEW 353 Members Not Entitled to Severance Pay Under 
Employment Standards Act. Nor does IBEW Principal Agreement Contain a Seniority 
Provision JUNE 2025

60.	� Slab High-Rise, Ticking Time Bomb Lumbar Spine Injuries, Review of the Law, Regarding 
Gradual Onset Injuries JULY 2025

61.	� Slab High-Rise, Important Tribunal Decision That Recognizes Positional Risk of Spinal 
Injuries (Lumbar & Thoracic Spine) DEC 2025

62.	� Supreme Court of Canada Decision, Provincial Worker Compensation law, Should 
Recognize Employers Have A Duty to Accommodate MAR 2018

63.	� Surveillance Of Injured Workers Has Legal & Credibility Implications, Injured Workers Who 
Can’t Resist The Side Hustle, WSIB Policy APRIL 2022 

64.	� Temporary Layoffs under Collective Agreement, Employer Pays Members Benefits 
APRIL 2022

65.	� Time to Heal, Impact of Pain, Tribunal Decision Ruled In Workers Favour. Additional 
Analysis, Member Registered at the Hiring Hall After Layoff SEPT 2022

66.	� Traumatic Mental Stress, Understanding the Medical & Legal Concepts After Worker 
Experiences or Witnesses An Objectively Traumatic Incident JUNE 2020
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67.	� Trigger Finger Onset Delay, Causation. Tribunal (case law) Ruled in Members Favour 
Regarding Work Related Causation FEB 2025

68.	� Trigger Finger & Trigger Thumb, Understanding the Role That Repetitive Gripping, 
Squeezing & Pulling, Plays in Developing this Injury FEB 2020

69.	� Trigger Finger, Multiple Digits, Different Dates of Onset, Causally Related to Repetitive 
Gripping & Squeezing – A Path Forward For Members with Hand Injuries JULY 2023

70.	� Understanding the Medical & Legal Reasons WHY Documented Knee Claims Are Allowed, 
But When Osteoarthritis Unmasked in MRI or Post Operatively, WSIB Denies Surgery MAR 
APRIL 2020

71.	� Witness Statements from Co-Workers, Credibility, Weak Witnesses, Poor Facts, Negative 
Outcome JAN 2014

72.	� Work at Home, Are Members Covered by WSIB. Majesky Legal Opinion to Member Inquiry 
AUG 2021

73.	� Workers Entitlement to LOE Benefits, While on Modified Duties, Then Laid off Shortage of 
Work JUNE 2020

74.	� Workplace Harassment & Violence, Redress Under section 32, Occupational Health & 
Safety Act FEB 2014 

75.	� Psychotraumatic Disability, Secondary Psychological Conditions After A Work Injury 
NOV 2013

76.	� WSIB versus Canada Life (3rd Party Insurer), Reporting Strategies to Avoid Problems 
NOV 2013

Addendum
Case Law on Common Disputed Issues & Majesky Opinion Letters

A.	� Can Accident Employers Layoff Injured Workers, Reemployment, Reemployment, WSIB 
Work Disruption Policy, Slowdown & Layoffs in Construction Sector, Addressing the 
Myths & Misconceptions, Majesky Opinion

B.	� Epilepsy Layoff, Duty to Accommodate, Majesky Opinion 

C.	� Hiring Hall & WSIB Work Disruption Policy After a Layoff, Tribunal Case Law

D.	� IBEW 353 Hiring Hall Process, Union Has Exclusive Jurisdiction, No Seniority under CBA, 
No Severance Pay Under Employment Standards Act

E.	� Religious Accommodation, Turban (Sikh) vs Hard Hat, Majesky Opinion

F.	� Thin Skull vs Crushed Skull, Legal Doctrine in Workers Compensation Law

G.	� Knee Appeals, Pre-existing Conditions e.g., osteoarthritis (OA), Tribunal Case Law

H.	� When Are Workers in the Course of Employment, Tribunal Case Law, Majesky Opinion

I.	� Whether WSIB or Tribunal Has Jurisdiction To Deal With An Issue, Whether An Issue 
Under Appeal Explicitly or Implicitly Before WSIB Appeals Resolution Officer and/or 
Tribunal, Tribunal Case Law
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WORKPLACE SAFETY & INSURANCE

U nderstanding the law and history of past microbial pathogen 
cases is a good starting point. Members understand the 
frustration in dealing with WSIB to get claims approved for 

straight forward work injuries, particularly when there is a pre-existing 
condition. Now factor in the unique epidemiology of COVID-19, and 
this will create a significant hurdle in getting WSIB claims approved. 
Here’s WHY.

The WSIB website states “the nature of some people’s work may put 
them at greater risk of contracting the virus, for example those treating 
someone with COVID-19. Any claims received by the WSIB will need to 
be adjudicated on a case-by-case basis, taking into consideration the 
facts and circumstances.” Clearly the message is geared to front line 
health care workers.

Under the law, the Workplace Safety & Insurance Act (“WSIA”) 
recognizes injuries resulting from single episode trauma, as well as 
gradual onset injuries. The Board also accepts occupational disease 
claims when there is a relationship between the disease and work 
exposure, either immediate or long term latency (some cancers, 
asbestosis etc.).

Therefore, if a worker contracts QOVID-19 and there is a strong 
probable nexus/relationship that the worker likely acquired the disease 
from work, then a WSIB claim should be submitted. The claim would 
also be adjudicated on its merits.

The Law and Policy
The definition of accident in section 2 of the WSIA includes a 
disablement arising out of and in the course of employment. Board 
Policy 15-02-01 defines disablement to include a condition that 
emerges gradually over time or an unexpected result of working duties. 
For entitlement to be allowed, the decision-maker must examine the 
nature of the work (environment), the nature of the injury (disease) 
and the relationship between the nature of work and injury. It is 
important to understand that accident and injury is broadly defined and 
includes diseases.

Tribunal jurisprudence applies the test of significant contribution to 
questions of causation. A significant contributing factor is one of 
considerable effect or importance. It need not be the sole contributing 
factor. The standard of proof in workers’ compensation proceedings is 
the balance of probabilities.

There is a statutory presumption contained under Ontario Regulation 
175/98 of the Workplace Safety and Insurance Act. Schedules 3 and 4 
give legal recognition to a link between specifically listed occupational 
diseases and the corresponding work processes and occupational 
setting. Asbestos related lung disease falls under Schedule 4, and 
includes asbestosis and mesothelioma, however, Meningitis, SARS, 
H1N1, and QOVID-19 are not listed. That does not mean these 
cannot be work related in certain circumstances, but there is no legal 
presumption they arise out of and in the course of employment, and 
must be adjudicated on the merits and justice of each claim.

Past History as a Guide
Fifteen years ago a LU 353 member developed meningitis which is a 
bacteria that lives in the nose and throat and spread from one person to 
another by contact. It can spread easily through everyday behaviours, 
including coughing & sneezing, sharing drinks & eating utensils, kissing 
and living in close quarters.

The question arose whether the meningitis was contracted through 
work because the member was working on a TTC subway project and 
there were thousands of people who commute using TTC and one of 
these people may have infected the member. My review at the time 
centered on the fact that this was a speculative possibility with respect 
to work causation which fell short of the evidentiary standard of the 
balance of probabilities.

Around the same time there was a Deputy Fire Chief who contracted 
meningitis and died. His WSIB claim was allowed because the Fire 
Chief had attended a public ceremony and shook the hand of a person 
who had meningitis. It was determined that the Fire Chief was in the 
course of employment, and shaking the hand of a person during a public 
ceremony was deemed work related because the “route of acquisition” 
of the bacteria could be established. It was more probable, than not, 
that the Fire Chief contracted meningitis through work. These two 
scenario’s draw an important distinction between a speculative and 
probable work related nexus.

Member Contracted Gastroenteritis at 
Ashridges Bay (sewage plant)
In Decision 526/04, a member who has been a foreman and steward 
on many jobs was working at a Toronto Waste Treatment building 
where treated human waste biosolids were loaded onto trucks. The 
issue under appeal was whether an electrician acquired gastroenteritis 

12 APRIL 2020

COVID-19 Pandemic – Can Workers Submit WSIB Claims 
and Will They will Be Allowed If You Become Infected? 
It Depends on the Route of Acquisition
By: Gary Majesky, WSIB Consultant & Executive Board Member



as a result of exposure to human waste biosolids in the workplace in 
February 2001.

The employer was represented by Justice William Lemay, who in 2015 
was appointed to the Ontario Superior Court of Justice. He argued 
the WSIB correctly concluded that the member’s exposure was more 
likely, than not, related to his food preparation habits at home, and not 
work related.

The member testified he was installing light fixtures in a building 
where treated human waste biosolids were loaded on to trucks. He 
was accidently exposed to water spray used to clean biosolids from 
the truck loading area. He became ill on February 23, 2001. On February 
25, he attended a hospital emergency department with symptoms of 
fever and chills, poor appetite, diarrhea, vomiting and dehydration. 
Stool tests were negative for Salmonella, Shigella, Yersinia, 
Campylobacter, Escherichia coli D157 and Clostridium difficile. His 
doctor diagnosed gastroenteritis.

The only protective equipment provided was coveralls and gloves, and 
showers. The plant manager told WSIB that “there was no history of 
truck drivers getting sick.” The employer’s witness testified that the 
sewage sludge was tested two times per day for bacteria. If it did not 
meet Ministry of Environment guidelines, the sludge was sent back for 
further treatment. The sludge was not tested for viruses, but stored 
anaerobically for 20 days.

Because the issue under appeal involved a complex medical question 
of causation, the Tribunal selected Dr. Donald Low as the Tribunal 
appointed medical assessor for this appeal. Dr. Low was a Professor 
of Medicine and Microbiology at the University of Toronto where he 
was Head of the Division of Microbiology in the Dept. of Laboratory 
Medicine and Pathology. In addition, he was Chief to the Toronto 
Medical Laboratories and Mount Sinai Hospital Department of 
Microbiology, a shared laboratory serving over 10 hospitals in the 
greater Toronto area.

An interesting side note, Dr. Low became a familiar face to the 
Canadian public during the 2003 SARS crisis and was also the lead 
microbiologist during the SARS epidemic and instrumental in taming the 
microbial outbreak, which lead to infectious disease protocols that have 
since been adopted world-wide. Dr. Low answered several questions 
set out in an interim decision, and opined:

[15] I think it is quite possible that the employee was exposed 
directly to contaminated material via the oral route when he 
was splashed at work. The fact that the biosolids had undergone 
treatment does not mean that they were still not infectious to 
humans. Even if testing of the biosolids had coliform counts that 
fell below those within the regulations (<2,000,000 FC/gram 
of solids), they may still contain viable bacteria, viruses and/or 

1 See the judgement of the Supreme Court of Canada in Snell v. Farrell, [1990] 2 S.C.R. 311, [1990] S.C.J. No. 73; Laferriere v. Lawson [1991] 1 S.C.R. per Gonthier J.

parasites that can cause disease when directly inoculated into a 
person’s mucosa.

The fact that a patient had a negative stool culture for known 
pathogens does not mean that the patient did not have an 
infectious cause of his gastroenteritis. There are numerous types 
of viruses and parasites which are able to cause gastroenteritis 
that would not be detected by routine microbiological techniques. 
It is also possible that the causative pathogen may not have been 
detectable at the time of the testing. Routine testing for enteric 
pathogens is not a 100% sensitive or specific.

… I have looked at the interim report and my opinion would be 
that it is possible that the employee could have contracted a food 
borne pathogen outside of the workplace, but this is unlikely given 
the information that has been provided. In my opinion the most 
likely source of this person’s illness is the workplace.

In her judgement allowing the members claim, the Tribunal Vice-
Chair concluded:

Section 13 of the Workplace Safety and Insurance Act provides 
that a worker who suffers a personal injury by accident arising 
out of and in the course of his employment would be entitled to 
benefits under the insurance plan.

I find that the worker was accidently exposed at work to water 
spray contaminated with biosolids, that is, treated human waste, 
at some time during the period of February 19 to 23, 2001. He 
became ill with gastroenteritis on February 23, 2001.

The issue to be determined is whether the workplace exposure 
to biosolids contributed in a significant or material way to 
the development of the medical condition in question. It is 
well accepted in workers’ compensation law that the test for 
determining whether a causal relationship between the work and 
the injury exists, is that of significant or material contribution. 
A material contribution need not be the sole contribution, but 
must be more than a minimal contribution. Causation need not be 
determined with scientific precision. Medical experts ordinarily 
determine causation in terms of certainties, but the law requires 
a lesser standard. It is the function of the trier of fact to make a 
legal determination of the question of causation, using a “robust 
and pragmatic approach”, where there is medical uncertainty 
with respect to causation. Reasonable inferences may be made 
from the primary facts of the case. Causation is determined on a 
balance of probabilities, or applying the benefit of the doubt where 
the evidence is equally weighted. However, a finding of causation 
may not be made based on mere speculation or evidence of a 
possibility, rather than a probability.1

IBEW LOCAL 353 13IBEW LOCAL 353 13



WORKPLACE SAFETY & INSURANCE

The Vice-Chair relied on the medical evidence submitted by IBEW LU 
353, and Dr. Low, an expert in medical microbiology, infectious diseases 
who was of the opinion that the worker’s exposure to biosolids was the 
most likely source of the gastroenteritis. There was a close temporal 
connection between the hose spray incident and the development of 
severe gastroenteritis and concluded that the worker’s gastroenteritis 
resulted from accidental exposure to human waste biosolids.

Legal/Medical Challenges in Establishing 
Work Related Causation
The above analysis serves to highlight the complexity in establishing 
causation even when there is a likely and probable work association. 
These cases also set out the inherent evidentiary challenges when 
dealing with microbial pathogens, such as COVID-19, and in particular 
the “route of acquisition.” In every WSIB claim there must be a causal 
work connection that rises above a mere “speculative possibility.”

Transmission of COVID-19
As members and citizens living through a global pandemic, all of us 
have been following developments of COVID-19 from when it first 
emerged in Wuhan, China. Medical experts recognize the virus has 
an incubation period/time lag before people may develop symptoms. 
Initially infected travelers were suspected carriers of COVID-19, but 
now public health officials acknowledge evidence of community 
transmission.

LU 353 members, in fact all workers, who are still going to work 
are worried and scared since many Countries, Ontario and 48 USA 
States, notably New York, Illinois, and California have declared a 
State of Emergency. Boston was the first major city to shut-down the 
construction industry, along with enormous parts of the economy. That 
means we are dealing with a national and global pandemic, and not a 
simple workplace hazardous environment, and therein lies the inherent 
challenge in establishing a work-related connection.

Health & Safety Vigilance Paramount
Going forward, it is important for members still at work to be aware of 
anyone on site who has tested positive for COVID-19, and ordered to 
stay-at-home, quarantined or hospitalized, including self-isolation. This 
is a workplace health and safety issue that must be disclosed in health 
and safety meetings between labour management representatives. 
Open and free flowing information is paramount, and failing to disclose 
or hiding behind a veil of secrecy, or privacy laws is unacceptable.

Lesson’s From SARS Outbreak
Workers and unions should also follow the recommendations of 
Justice Archie Campbell who investigated Ontario’s SARS outbreak in 
relation to workers in the hospital health care sector. One of his chief 
findings was “we cannot wait for scientific certainty before we take 
reasonable steps to reduce risk.” And when dealing with “serious 

infectious disease outbreaks, the health-care system must follow the 
precautionary principle” and err on the side of caution. Although Justice 
Campbell was tasked with investigating how hospitals managed SARS, 
his findings are sound and good public policy readily applicable to other 
employment settings.

A recent example is a TTC mechanic in the Duncan Shop who was 
diagnosed with QOVID-19 after traveling abroad. Once the employer 
was alerted, the 170 employees at the shop, members of ATU Local 
113, were sent home to self-isolate, and special cleaning measures and 
disinfection were enacted, with particular attention to high-touch areas.

Should I File A WSIB Claim
Unless there has been a positive COVID-19 case reported in your 
workplace, I do not recommend filing a WSIB claim at this time. 
However, members should submit a WSIB Construction Incident 
Exposure Report (CEIR) if you believe you may have been exposed to 
COVID-19 because someone at your workplace is suspected or infected 
with COVID-19. This includes indirect contact by touching communal 
surfaces, materials and tools in the workplace. The purpose of the CEIR 
is to gather information about the exposure while it is readily available, 
should a worker become ill in the future.

In order to have a viable WSIB claim there must be a work injury or 
disease. An exposure to COVID-19 is not an injury, therefore, you should 
not submit a WSIB claim until you get sick.

If a previously exposed member develops QOVID-19 and there was an 
infected worker in the workplace, I recommend that you file a WSIB 
claim. There will certainly be questions regarding work relatedness and 
causation based on the above legal analysis, and a strong adjudicative 
reflex to deny COVID-19 claims because the virus is ubiquitous and now 
transmitting in the general community. The route of acquisition how 
you contracted COVID-19 will be a key issue in all WSIB claims. The 
situation is exacerbated because clinicians recognize COVID-19 is hardy 
virus that can live on surfaces for upwards to three days.

To summarize, the difficulty here is considerable because we are 
dealing with a microscopic pathogen that you cannot see or detect, 
including a latency/incubation period before someone may develop 
COVID-19 symptoms. In the meantime, until job sites are shut-down, 
members should submit CEIR reports, and exercise your right to refuse 
under the Occupational Health and Safety Act. It is also important to 
involve a Steward, Business Representative and notify the Hall. Please 
visit the IBEW Local 353 website for information (www.ibew353.org) 
and on social media.

Gary Majesky
WSIB Consultant 
Direct Line (416) 510-5251 
gary_wsib@ibew353.org
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WORKPLACE SAFETY & INSURANCE

Journal of Occupational & Environmental 
Medicine – August 2005, Vol 46, No.9
(Overlooked Diagnosis in Chronic Pain: Analysis of Survivors of 
Electric Shock and Lightening Strike)

This peer reviewed research study addressed two central causative 
mechanism of injury after electrocution.  At page 893, the research 
study highlights the effects of electrocution.  

The medical study also highlighted the myriad injuries that may be less 
obvious than presenting burns and Cardiac Arrhythmia, which refers to 
a group of conditions that cause the heart to beat irregular, too slowly, 
or too quickly.  There are several categories of arrhythmia, including: 
Bradycardia, or slow heartbeat.  Trachycardia, or a fast heartbeat.  
Irregular heartbeat, also known as a flutter or fibrillation:

…

Likewise, variability of the symptoms after electric shock injury has 
been found in neuropsychological and psychological, orthopedic 
fractures, neurological, ophthalmological, gastrointestinal, 
endocrine systems, and muscle contractions caused by 
electrical shock so severe that the spasms broke bones, even 
at low voltages.  Massive muscle contractions caused by nerve 
stimulation or direct triggering of striated muscles can cause 
ruptures, ligamentous tears, fractures, and joint dislocations.

The findings of this article show that disc disruptions occur in a 
significant number of lighting strike and electric shock survivors.  
The proposed mechanisms for the cause of these disrupted disc 
are the severe muscle contractions, which can cause broken or 
dislocated bones and can also cause hyperextension type injuries.  
Additional proposed mechanisms are the secondary injuries that 
occur when a patient is propelled from the injury site by lightning, 
or electric shock or trauma from falls from a ladder or other 
elevation as the result of losing consciousness, or being dislodged 
by the lighting strike or electric shock...

Several years ago, a member brought me his claim involving an 
electric shock injury that also resulted in a fall from a ladder.  His injury 
occurred while he was in the non-union sector, prior to being organized. 
The worker reported the following accident history:

I was going to wire a light, my foreman went down and turned off 
the breaker, he came up and told me it was off and to go ahead.  
I grabbed the wire burned my hand, it held me there for a few 
seconds and I fell off the ladder about four steps.

The worker sustained burns and contusions from the fall from the 
ladder.  He also developed a very unique problem, that being several 
bothersome pimples on his gums.  On subsequent dental examination 
the worker was diagnosed with Tori which is a form of benign bone 
eruption.  After a detailed investigation and review of prior dental 
records, it was determined he never had this condition which only 
emerged after the electric shock.  The WSIB denied his dental injuries 
being related to the electric shock accident. 

In preparing the case for appeal, I referred the member to the 
Occupational Health Clinics for Ontario Workers (OHCOW) and Dr. Kerin 
provided an opinion that the bone fragments were likely the result of 
either two scenario’s.  There was trauma when the worker fell to the 
ground from the 4th ladder rung with evidence of other dental damage 
i.e., chipped tooth. 

The other reason why the worker may have sustained these Tori 
(bone fragments erupting from his jaw), was the unique physiological 
response when the body is electrocuted.  While the WSIB medical 
consultant ruled there was no medical connection between a burned 
left hand and the dental injuries, Dr. Kerin’s opinion addressed the 
causal relationship much more convincingly:

[Mr. Electrician] was involved in a serious electrocution injury 
when he sustained significant burn injuries to his left upper limb, 
especially left hand, and also dental injuries as per dental history 
including eruption of a bone spicule immediately following the 
electrocution injury.

Electrocution injuries cause skeletal muscle contractures of varying 
degree including muscles of mastication which cause severe 
clenching of the teeth.  Whether it was the clenching of teeth or as 
a result of trauma from falling from a ladder, probably 6 feet up in 
the air, is unclear.

Gary Majesky
WSIB Consultant 
Direct Line (416) 510-5251 
gary_wsib@ibew353.org

Electric Shock and Injuries 
That Can Result
By: Gary Majesky, WSIB Consultant & Executive Board Member

22 MARCH 2006



 



 



 



 



 



 



 



 



 



 
 

 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 
 



 

 



 
 



 



 



 



 



 



 



 



 



 



 
 



 



 



 



 



 



WORKPLACE SAFETY & INSURANCE

I n April 2016 I was in the Dominican Republic attending my brother’s 
wedding when I received a call from Jeff Irons regarding an urgent 
situation involving a member working at the MARS candy bar factory 

job site.

I learned the member had a close call when a fork lift driver, with forks 
raised, almost hit her zoom boom, which startled her. The member was 
tethered to the lift and experienced a maladaptive response to the 
incident. In the ensuing days, the member felt emotionally unwell, and 
consulted Sheppell regarding next steps.

I was informed the member was going to be disciplined for using a cell 
phone at work in violation of the employer’s policy. She was waiting 
for a text message from the MARS Health and Safety Rep to discuss 
the near miss incident and was caught glancing at her cell phone. The 
MARS Health & Safety representative had encouraged workers at the 
safety and orientation meeting to bring any job site health & safety 
issues to her attention.

There were various versions of what purportedly transpired, but the fork 
life diver was disciplined on the day of the incident, and sent home. 
When the incident happened, the General Contractor H & S Rep was 
nearby and came over to investigate and was verbally accosted by 
the bricklayer who drove the fork lift. This altercation then drew the 
immediate attention of the MARS H & S Rep who was nearby giving 
a tour of the facility when she heard a verbal confrontation. Contrary 
to the OHSA, the IBEW contractor later testified they did not have a 
designated H & Rep and deferred to the General & client in matters of 
health and safety.

The contractor was concerned about the members cell phone use and 
advised the union a meeting was being organized to discuss discipline 
however, the member felt the meeting was not structured in such a 
way to ensure her psychological safety, and felt the meeting was an 
inquisition of the incident in which she was blameless. The member 
was given the option of a layoff and did not return to work.

In the days and weeks that followed, the member’s condition evolved 
initially from acute stress in response to the fork lift incident, into PTSD. 
All of this was medically documented and not in dispute.

The WSIB Traumatic Mental Stress Dept. adjudicated and allowed the 
members Acute Stress/PTSD claim. Initially the WSIB granted LOE 
benefits for 4 weeks, claiming it was a 4-week job, then extended 
entitlement to 8-weeks. The union objected to these decisions on the 
basis that if a worker is injured and cannot return to work because of 

an injury, there is no basis in law or policy to limit the duration of LOE 
entitlement. The same rules apply to physical and psychological injuries.

WSIB then initiated a re-employment inquiry to determine whether 
there was a re-employment obligation, and concluded that the member 
severed (quit) her employment by initiating a layoff, notwithstanding 
the ROE noted “shortage of work.” Consequently, there was no 
re-employment obligation. Flowing from that decision the Traumatic 
Mental Stress Dept. rescinded LOE entitlement concluding the 
member severed the employment relationship therefore, her loss of 
earnings was not related to the injury, but an employment labour 
relations matter.

This is an important detail because it underscores the fact that if an 
injured worker is terminated, quits or loses their job for just cause, they 
will not be entitled to LOE benefits. Section 43 of the Workplace Safety 
& Insurance Act, and case law are clear that a workers loss of earnings 
must be related to the injury for benefits to be paid.

To the member’s credit, she followed my instructions as I pulled the 
levers and set the table as the union appealed the decision to deny 
LOE benefits. First and foremost, the member continued to engage 
the employer and WSIB in documented conversations regarding her 
willingness to perform suitable/modified work. Notwithstanding the 
member accepted a layoff, the union argued that the worker and 
employer repatriated the employment relationship and engaged in an 
Early and Safe Return to Work (ESRTW), which is a requirement under 
the law and policy.

Tribunal Hearing
At the Tribunal hearing the member testified about the events 
surrounding the incident, medical treatment, and the discipline meeting. 
In a strange twist of fate while the member was testifying, I observed 
the employer general manager using her cell phone during the hearing. 
This prompted an objection, as the employer called no witnesses and I 
was concerned the employer had a live feed with persons who should 
have been present to testify. It was ironic because the employer was 
going to reprimand our member for cell phone use at work, yet engaged 
in a similar act in front of three Tribunal panel members during a 
hearing. These moments are a gift from heaven.

Tribunal Rules Member Entitled to LOE Benefits After Suffering a Psychological 
Injury - Member Was Disciplined for Using a Cell Phone at Work While 
Awaiting a Text Msg. From Job Site Health & Safety Rep Regarding a Meeting

By: Gary Majesky, WSIB Consultant & Executive Board Member

16 JUNE 2019



The following are highlights from Tribunal Decision 2799 18, where a Tribunal Panel made the following ruling:

As noted above, the issue before the Tribunal is the worker’s 
entitlement to LOE benefits. Under section 43(1) a worker who has 
a loss of earnings as a result of a compensable injury is entitled to 
LOE benefits. Decision No. 2474/00 held that under section 43(1) a 
causal relationship between the injury and wage loss is a condition 
precedent to the payment of LOE benefits. A refusal of suitable 
work is not necessarily an act of non-cooperation, but it may 
lead to a conclusion that the worker’s loss of earnings does not 
result from the injury. Section 43(2) operates to reduce a worker’s 
benefits where the worker refuses suitable employment. Thus, a 
worker who refuses suitable employment at no wage loss is not 
entitled to LOE benefits because the loss of earnings is not caused 
by the injury, but caused by the refusal of the suitable employment.

In our view the medical evidence, opines that the worker was 
unable to work as a result of the compensable injury of April 
7, 2016, as per the report of Dr. Atrie dated April 15, 2016. The 
next medical opinion of Dr. Lo and supervising Dr. Wadhwa 
does not specifically set out any restrictions or return to work 
recommendations; however, it is significant in that it provides a 
diagnosis and continuing treatment plan. The worker was next 
seen by her family physician Dr. Weiss who recommended a 
start date of May 9, 2016 for a return to work with restrictions. 
The medical evidence indicates, in our view, that the worker had 
an acute stress disorder causally related to the incident of April 
7, 2016. We take from the medical evidence as a whole that 
the worker was totally impaired and not able to return to work 
until May 9, 2016, in accordance with the restrictions set out by 
Dr. Weiss in the FAF, and further, that these restrictions were 
applicable for the period of May 9 to May 31, 2016, as there were 
substantially similar restrictions in the FAF of May 31, 2016. We 
find then, that the worker was totally impaired up until May 9, 
2016, and from May 9 to 31, 2016 she had restrictions associated 
with her compensable injury for return to work.

The employer’s representative also questioned the severity of the 
accident and the worker’s actions following the workplace accident 
of April 7, 2016, ostensibly in relation to the worker’s lost time. 
It is not in dispute that the worker has entitlement for traumatic 
mental stress (TMS) arising out of the April 7, 2016 workplace 
injury, rather, what is in dispute is whether the worker is entitled 
to LOE benefits from April 13, 2016 to May 31, 2016 as a result of 
the workplace accident.

Pursuant to section 43(1), entitlement to LOE benefits arises when 
there is a loss of earnings as a result of the workplace injury. We 
do not accept the employer’s representative’s submissions, which 
we understand largely to mean that the worker’s entitlement to 
LOE in this case requires a consideration of the severity of the 
accident; rather, the issue to be decided is whether the workplace 
injury significantly contributed to the worker’s loss of earnings.

We are satisfied based on the evidence before us that the 
workplace injury made a significant contribution to the worker’s 
loss of earnings for the period of April 13, 2016 to May 31, 2016. In 
coming to this finding, we accept the worker’s testimony that while 
she attempted to return to work for a few days after the accident 
on April 11 and 12, the symptoms from her compensable TMS 
increased over time. We find this is consistent with the medical 
reporting discussed above, which confirms the development and 
clarification of the worker’s psychological condition over time.

Further, in accepting that the worker did not actually lay off 
and indeed that the parties and Board were cooperating and 
participating in ESRTW, we have reviewed the ESRTW efforts 
and conclude there was no offer of suitable modified work during 
the relevant time frame. Rather, we find it likely that no suitable 
modified work could have been offered to this worker with the 
accident employer from April 13, 2016 to May 31, 2016, as a result 
of her TMS, as a result of her compensable injury and sequelae.

We acknowledge the employer’s representative made submissions 
on placing less weight on the worker’s testimony because of her 
background (i.e. as a union activist and instructor in first aid and 
mental health advocate) and high level of education. We do not 
accept this submission as it appears to be speculative and not 
supported by the balance of the evidence. Indeed, we have placed 
considerable weight on the worker’s testimony, which we find to 
be consistent with the balance of the medical evidence before us 
regarding the worker’s compensable condition during the subject 
period. We found the medical evidence before us to be reliable 
and consistent, and in particular it noted that the worker had an 
incident on April 7, 2016 from which she sought treatment, was 
prescribed medication and treatment, and was diagnosed with 
a mental health condition. The medical evidence that we have 
considered in coming to our decision did not note any concerns 
with respect to exaggeration or validity.

Gary Majesky
WSIB Consultant 
Direct Line (416) 510-5251 
gary_wsib@ibew353.org
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WORKPLACE SAFETY & INSURANCE

A member recently contacted the union and asked the Assistant 
Business Manager (Nino DiGiandomenico) whether members 
are covered by WSIB when working from home?

There is no specific WSIB Policy for Working-at-Home, however, there is 
another policy (see below) and an extensive number Tribunal decisions 
on injuries arising out of and in the course of employment. Periodically, 
I’ve published articles on unique situations when workers are not 
injured on a jobsite (e.g., foreman who broke leg exiting company truck 
in front of his house early one morning, injured on lunch breaks, MVA 
driving company truck).

Generally speaking, the vast majority of electrical workers are employed 
on job sites and customers facilities, consequently, work-at-home is not 
a viable arrangement for electrical contractors.

In the past when injured workers were unable to attend work or 
commute to/from the accident work site to perform modified duties, 
employers are aggressive in trying to minimize a lost time claim by 
offering suitable work-at-home which is the ulterior motive for an 
aggressive Early and Safe Return to Work (ESRTW). WSIB will often 
times encourage and allow this arrangement.

Over the years many 353 members have been assigned modified 
work-at-home duties. Typically these are concocted jobs to avert or 
minimize lost time claims (WSIB). In addition, a lost time claim and 
unable to work also triggers other entitlements under the law such, as 
re-employment.

After an accident employers frequently offer modified work, such as 
As-Builds, review blueprints and take-offs at the kitchen table, and 
their favourite go-to concocted job “watching health & safety videos at 
home.” Historically, these situations very questionable, particularly if a 
member had surgery and the workers cognitive abilities, and mentation 
are impaired by pain and medication.

In the past, I have objected to WSIB decisions where they conclude 
work-at-home self-study is safe and suitable, and in particular, that “the 
work was productive to the employers business as employers often 
require their workers to complete safety occupational training.” With 
great respect, health and safety training is not paid work, and if it is, it 
may involve a 2-3 hour session, yet some employers will have a member 
complete IHSA health & safety modules for upwards to two months, for 
example, a case involving a member who had severed his finger, which 
was later amputated after an infection set-in.

There is no provision in the collective bargaining agreement or 
Workplace Safety & Insurance Act that workers be paid for taking 
training courses. Furthermore, there is no evidence that employers pay 
workers to take an IHSA course for weeks on end. Put simply, this is 
predicated on a false premise that at-home study of health & safety 
manuals is productive work that benefits an employer’s bottom line.

Work-at-Home Analysis/Objection
When this issue arose in the past, I adopted the following rationale 
when the WSIB, and employers, peddled at-home modified work. The 
union quoted a decision from Dennis Dillon, past Director of the

WSIB Construction Sector, who articulated his concerns in another 
LU 353 member case regarding Work-at-Home. Respectfully, those 
concerns have been echoed by other decision makers, including Appeal 
Resolution Officers (AROs).

Director Dillon interceded because the employer representative 
escalated their concerns with the WSIB chain of command arguing 
the merit and bona fides of a Work-at-Home modified job. Director 
Dillon replied:

The work must be safe, productive, consistent with the IW’s 
functional abilities, and to the extent possible, restores their pre-
injury earnings.

…

When considering if an offer of work is safe, WSIB staff would 
review whether the work poses a health or safety risk to the 
worker (e.g., should not cause re-injury or a new injury), to co-
workers, or to third parties. Staff must also consider whether 
the work is performed at a worksite that is covered by either the 
Occupational Health and Safety Act (OHSA) or the Canada Labour 
Code, and the worker has the functional ability to travel safety to 
and from the proposed worksite. A worker’s permanent home is not 
covered under the OHSA or CLC.

…

We also discussed the definition of suitability in terms of whether 
the work is ‘productive’. Productive work is work that the worker 
has or is able to acquire the necessary skills to perform, and whose 
tasks provide an objective benefit to the employer’s business.

…

In terms of an injured worker reviewing safety manuals (either 
at home or work), this would not be considered ‘productive’ 

A Member Asked The Assistant Business Manager, 
Are Workers Covered by WSIB When 
They Work from Home?
By: Gary Majesky, WSIB Consultant & Executive Board Member

18 AUGUST 2021



under the definition of suitable work as it does not provide an 
objective benefit to the employer’s business. I explained that 
while reviewing the manuals may help to enhance the worker’s 
knowledge of health and safety, it does not in itself permit the 
IW to acquire new skills, generate revenue or increase business 
efficiency. [emphasis added]

Pandemic Changed the Employment Universe
While work-at-home was a novel arrangement for some injured 
workers, the ground shifted in March 2020 with the arrival of the 
COVID pandemic.

Many government and private sector businesses made arrangements 
for workers to work-at-home. Organizations such as the Workplace 
Safety and Insurance Board (WSIB) and the Workplace Safety and 
Insurances Appeals Tribunal had upwards to 90% of their staff working 
from home.

It would be illogical that work-at-home would be considered illegal or 
that workers would forfeit their right to statutory workers compensation 
coverage because of the location where work is performed (employers’ 
place of business vs. at-home). In addition, the WSIB and Tribunal are 
mandated to administer the Workplace Safety and Insurance Act, and 
any issues that arise under the law and policy.

Accident in the Course of Employment, 
Policy 15-02-02
It is helpful to consider and review WSIB policy 15-02-02, Accidents in 
the Course of Employment, which sets out the adjudicative framework 
in deciding whether a worker is in the course of employment.

Policy

A personal injury by accident occurs in the course of employment if 
the surrounding circumstances relating to place, time, and activity 
indicate that the accident was work-related.

Guidelines

In determining whether a personal injury by accident occurred in the 
course of employment, the decision-maker applies the criteria of place, 
time, and activity in the following way:

Place

If a worker has a fixed workplace, a personal injury by accident 
occurring on the premises of the workplace generally will have 
occurred in the course of employment. A personal injury by accident 
occurring off those premises generally will not have occurred in the 
course of employment. If a worker with a fixed workplace was injured 
while absent from the workplace on behalf of the employer or if a 
worker is normally expected to work away from a fixed workplace, a 
personal injury by accident generally will have occurred in the course of 
employment if it occurred in a place where the worker might reasonably 
have been expected to be while engaged in work-related activities.

Time

If a worker has fixed working hours, a personal injury by accident 
generally will have occurred in the course of employment if it occurred 
during those hours or during a reasonable period before starting or after 
finishing work.

If a worker does not have fixed working hours or if the accident 
occurred outside the worker's fixed working hours, the criteria of place 
and activity are applied to determine whether the personal injury by 
accident occurred in the course of employment.

Activity

If a personal injury by accident occurred while the worker was engaged 
in the performance of a work-related duty or in an activity reasonably 
incidental to (related to) the employment, the personal injury by 
accident generally will have occurred in the course of employment.

If a worker was engaged in an activity to satisfy a personal need, the 
worker may have been engaged in an activity that was incidental to 
the employment. Similarly, engaging in a brief interlude of personal 
activity does not always mean that the worker was not in the course 
of employment. In determining whether a personal activity occurred in 
the course of employment, the decision-maker should consider factors 
such as:

•  the duration of the activity

•  the nature of the activity, and

•  the extent to which it deviated from the worker's regular 
employment activities.

In determining whether an activity was incidental to the employment, 
the decision-maker should take into consideration:

•  the nature of the work

•  the nature of the work environment, and

•  the customs and practices of the particular workplace.

Application of criteria

The importance of the three criteria varies depending on the 
circumstances of each case. In most cases, the decision-maker focuses 
primarily on the activity of the worker at the time the personal injury 
by accident occurred to determine whether it occurred in the course 
of employment.

If a worker with fixed working hours and a fixed workplace suffered 
a personal injury by accident at the workplace during working hours, 
the personal injury by accident generally will have occurred in the 
course of employment unless, at the time of the accident, the worker 
was engaged in a personal activity that was not incidental to the 
worker's employment.
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WORKPLACE SAFETY & INSURANCE

The decision-maker examines the activity of the worker at the time of 
the accident to determine whether the worker's activity was of such a 
personal nature that it should not be considered work-related.

Tribunal Case Law, In the Course of Employment
In Decision 1721/10, a Tribunal Panel addressed a number of issues 
surrounding an educational worker who arrived at the employer’s 
premises well before the normal start time and whether the workers 
activities at the time of injury can be considered in the employment 
sphere versus personal sphere. The Panel’s analysis found at 
paragraphs [35] … [39], [50], [53] … [55] addresses the interpretation 
of in the course of employment, and the Time, Place, Activity test in 
determining whether an injury is work related, concluding that there 
must be either a direction from the employer or a clear indication of 
a substantial benefit being received by the employer as a result of a 
workers activities. The Panel’s analysis also reviewed Larson’s American 
treatise on Worker’s Compensation because of the importance of time, 
place and activity in the Larson analysis of the meaning of course of 
employment, an insight which appears to have influenced WSIB policy.

In Decision No. 1432/12, the Vice-Chair in a section 31, right to sue 
application under the Workplace Safety and insurance Act reviewed 
Decision No. 845/10 which lists some of the criteria often considered 
when determining whether an individual was in the course of 
employment at the relevant time. The Vice-Chair at paragraph [32] 
also reviewed the “order of predominance” test in determining work 
relatedness, concluding at paragraph [35] that the worker’ actions at the 
time of injury were reasonably incidental to his employment:

While no single factor will normally be conclusive in deciding whether 
a worker was in the course of his employment, a number of factors are 
normally considered, including:

1.  Whether the employer derived a benefit from the activity performed 
by the worker.

2.  Whether the worker was paid by the employer for the activity.

3.  Whether the accident occurred while the worker was using 
equipment or materials supplied by the employer.

4.  Whether the risk to which he would normally be exposed in the 
course of his employment.

5.  Whether the activity was a result of instructions received by 
the employer.

6.  Whether the accident was a result of instructions received by 
the employer.

7.  Whether the accident occurred during the worker’s normal working 
hours or overtime hours.

8.  Whether the activity was reasonably incidental to the worker’s 
normal employment duties.

Majesky Closing Comments
Over the years I have represented many workers who have been injured 
in slip and fall accidents on job site parking lots, MVA driving company 
vehicles, injured on lunch or breaks, or outside regular working hours.

Although WSIB policy lists three criteria used to adjudicate whether a 
worker was in the course of employment when they were injured (Time, 
Place, Activity), the weight given to each can vary, but the primary 
overarching factor is Activity. Therefore Place is less important in 
determining work relatedness.

Furthermore, if an employer permits and facilitates a worker to work 
remotely from home, the Place criteria is of less significance versus 
the Activity factor. Moreover, when work-at-home is sanctioned by the 
employer, there is no dispute that the injury is work related or that the 
injury arose out of and in the course of employment. Even if a worker 
suffers an accident while working at-home, they are in the course of 
employment because the activity they were performing was related to 
their employment.

Work-at-home workers may also suffer injuries. For instance, if the 
work-at-home employee slips and falls when they were washing 
the car, they are not in the course of employment because they 
were engaged in an activity that is not reasonably incidental to their 
employment and outside the employment sphere.

Conversely, if you’re working from home and trip over an extension cord, 
or missed a step and fell descending stairs to go to the washroom, a 
worker is still in the course of employment because the WSIB is a “no-
fault” insurance scheme. Injuries going for a bathroom or lunch break 
do not take the worker outside the employment sphere. Having lunch 
(sustenance) is an important factor that allows workers to have energy 
to work and is considered part of the employment sphere.

Another important concept to bear in mind is the application of the no-
fault principles that WSIB operates under, which applies to all accidents 
on jobsites, and by extension, work-at-home injuries.

Gary Majesky
WSIB Consultant 
Direct Line (416) 510-5251 
gary_wsib@ibew353.org
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June 8, 2024 
 
Mike Slaght 
Business Representative 
International Brotherhood of Electrical Workers 
Local Union 353 
1377 Lawrence Avenue East 
Toronto, Ontario 
M3A 3P8 
 
Dear Brother Slaght: 
 
RE: Can Accident Employers Layoff Injured Workers? 
 WSIB Re-employment Law and Work Disruption Policy 

Understanding the Myths, Law, Policy and WSIB Practices 
 
Last week you asked for my opinion because a number of members, specifically injured 
workers, are seeking clarification on their rights after a layoff.  This is a complex situation with 
many moving parts depending the facts, which I have discussed below.  I have over the years 
published articles on re-employment and work disruptions (layoffs) that union representatives 
and members need to be acquainted.   
 
Under the Workplace Safety and Insurance Act (WSIA), there is a re-employment scheme that 
covers constructions workers.  However, the criteria are different from the re-employment 
provisions that cover workers in all other sectors (public, manufacturing, retail, etc.) found in 
section 41 of the WSIA.  Let me address a common myth.   
 
Q1. I was injured with ABC Electric, can the employer give me a layoff (ROE)? 

 
A. An electrical contractor can lay off a worker who submitted a WSIB claim in the past 2 

years.  The fact a worker suffered a work injury does not trigger the re-employment 
provisions under the WSIA and Board Policy. 
 

In my experience, when the work situation is plentiful, and we have a small out of work list,  
members are less concerned whether they have re-employment rights.  Now that there is a 
slowdown in the construction industry, and an out-of-work list of 700 members, there is more 
interest in re-employment rights. 
 
The fact that an injured worker may have been injured during the past two years, and 
performed modified duties, prompts calls to Business Reps, and me, that they cannot be laid-

A D D E N D U M

CASE LAW ON COMMON DISPUTED ISSUES & 
MAJESKY OPINION LETTERS
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off.  Again, that assumption is incorrect.  In addition, for the Re-employment provisions to be 
triggered under Ontario Regulation 35/08, Reemployment in the Construction Sector, WSIB 
Policy 19-05-02, stipulates a worker must have been unable to work.   
 
The Unable to work threshold crystalizes when the worker was not able to perform his/her pre-
injury duties, and was paid WSIB Loss of Earnings Benefits for at least one day.  Often times 
accident employers will pay an injured workers lost wages after an injury, but that is not the 
same or analogous to the WSIB paying LOE benefits.  Many members are quite content with 
the employer paying them.  But down the road, this becomes a significant barrier whether the 
re-employment obligation was triggered under the law. 
 
Let’s assume an electrical contractor has a re-employment obligation to an injured worker, 
because the worker was “unable to work” as per the definition I described and below.  These 
claims are adjudicated by the WSIB Recurrence Team.  One of the first criteria to be established 
is did the accident employer hire electricians after the injured worker was laid off.   Please bear 
in mind that if other electricians have been laid-off, working short weeks, etc., re-employment 
will not be triggered. 
 
Conversely, if an accident employer did hire electricians after an injured worker was laid-off, 
that’s a different situation.  In fact, I have current case where the accident employer hired 
apprentices, journeypersons, and name hire after the layoff.  Ironically, on the very day they 
laid-off an injured worker, the accident employer requested a journeyperson from the Hiring 
Hall.  There is the odd contactor with a slippery reputation and may have hired uncleared 
workers, which is prohibited under our collective bargaining agreements.  That too creates a 
false picture whether the accident employer hired workers from the hiring hall.   
 
In addition, the WSIB in 2011 introduced a Work Disruption Policy, in fact two (Short Term and 
Permanent Work Disruption Policy) that applies whenever an injured worker is laid-off by an 
accident employer.  The policy is an effective tool for the WSIB, and employers, in denying Loss 
of Earnings benefits to injured workers who are laid-off on the basis that the workers loss of 
earnings is not related to the work injury, but an employment situation.   
 
The unfairness is obvious because in spite of a layoff for a shortage of work, the injured worker 
often times cannot perform the pre-injury duties without accommodation nor are they 
dispatchable to a new employer.  How many contractors will accommodate an injured worker 
from the Hall, when they have enough challenges accommodating their own injured workers?    
 
WSIB Recurrence Team Adjudicates Layoff Claims 
 
Whenever an injured worker is laid-off and seeks LOE benefits from WSIB, claims are 
adjudicated by the WSIB Recurrence Team (REO).  More often than not, they will rule the 
worker can find work in the general labour market, in spite of physical limitations related to the 
work injury.   
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The union takes the position that the general labour market is our 700 signatory electrical 
contractors and by registering on the Hiring Hall out-of-work list they are seeking employment 
in the general labour market.  There is an extensive number of cases and settled case law at 
the Workplace Safety and Insurance Tribunal that an injured worker who registers with the 
Hiring Hall after a layoff, is de facto seeking employment in the general labour market.  The 
problem is the WSIB is no longer bound by case law, thanks to Bill 99 which was introduced by 
Premier Mike Harris in 1997.   
 
The WSIB REO Team is famous for ruling an injured workers Loss of Earnings is related to an 
employment situation, and not work injury, notwithstanding a new contractor would not hire or 
keep them employed if dispatched from the Hiring Hall. 
 
The union has appealed and won every work disruption decision when the WSIB has denied 
paying LOE benefits.  See attached Work Disruption Articles. 

 
Does Worker Fall Under Exemption of Temporary Work Disruption Policy – OPM 15-
06-02? 
 

The WSIB generally maintains the loss of earnings (LOE) benefits the worker was receiving 
at the start of a temporary work disruption.  Workers are entitled to additional LOE benefits 
when evidence indicates: 
 
• the worker would seek new employment in the general labour market to attempt to 

restore his/her loss of earnings during the temporary work disruption (i.e., if he/she was 
not injured), and 
 

• the work-related injury/disease impacts the worker’s ability to earn income through new 
employment. 
 

OPM 19-05-02 - Re-employment Obligation 
 
Construction employers are required to offer to re-employ their injured construction workers 
who have been unable to work due to a work-related injury/disease.  A construction employer’s 
obligation to re-employ begins when it is notified that an injury construction worker is medically 
able to perform: 
 

• the essential duties of his or her pre-injury job 
• suitable construction work, or 
• suitable non-construction work 
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Operational Policy 19-05-02  
Re-employment Obligation in Construction Industry – Threshold and Duration 
 

Construction employers are required to offer to re-employ their injured construction workers 
who have been unable to work due to a work-related injury/disease. 
 
A construction employer's obligation to re-employ begins when it is notified that an injured 
construction worker is medically able to perform: 
 
• the essential duties of his or her pre-injury job 
• suitable construction work, or 
• suitable non-construction work. 
 
Following notification, the employer must offer to re-employ the injured worker in the first 
job that becomes available that is consistent with the worker's medical ability to return to 
work. 
 
The employer's offer of work must take into account its obligation to accommodate the work 
or the workplace to the needs of the worker, to the extent that the accommodation does 
not cause the employer undue hardship. 
 
In all cases where the worker is medically able to perform some type of construction work, 
an employer who has more than one construction job available must offer to re-employ the 
worker in the construction job that is most similar in nature and earnings to the one the 
worker had on the date of injury. 
 
The employer's obligation to re-employ continues until the earliest of: 
 
• two years from the date of injury 
• one year after the worker is medically able to do the essential duties of the pre-injury  

job 
• the date the worker declines an offer of work, or 
• the date the worker reaches age 65. 

 
Operational Policy 19-05-03 
Compliance with the Re-employment Obligation – Construction Sector 
 

At a construction worker’s request, or on its own initiative, the WSIB ensures that 
construction employers have fully complied with their obligation to offer to re-employ their 
construction workers who, as a result of a work-related injury/disease, have been unable to 
work. 
 
The WSIB is committed to assisting small construction employees, i.e., those that employ 20 
or fewer workers, in meeting their re-employment responsibilities. 
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If a construction employer terminates an injured construction worker’s employment within 6 
months of having re-employed him or her, the WSIB presumes that a breach of the re-
employment obligation has occurred.  Employers can rebut the presumption by showing 
that the termination of the worker’s employment was not caused in any part by: 
 
• the work-related injury or disease 
• treatment for the work-related injury or disease, or 
• the claim for benefits. 
 
There are a number of other instances—generally involving a failure by the employer to 
offer appropriate work when it is required to do so—whereby the WSIB may find an 
employer in breach of its obligation to re-employ. 
 
If the WSIB determines that a breach of the re-employment obligation has occurred, it may 
penalize the employer by: 
 
• levying a re-employment penalty on the employer, and/or 
• pay the injured worker LOE benefits. 

 
Majesky Closing Comments 
 
As you can see, there are many moving parts whether an injured worker can be laid-off and 
receive Loss of Earnings Benefits from the WSIB.  If your first contact with me is after a layoff, 
expect that your claim to be paid LOE benefits will be denied by WSIB, as well as a long wait 
before there is a resolution to an appeal.  In the meantime, you will need to make plans how to 
pay your bills and put food on the table.   
 
Fraternally yours, not thoroughly proofread 
 
 
 
Gary Majesky 
Workers Compensation Legal Counsel, IBEW Local 353 
Director, LU 353 Non-Profit Center 
Executive Board Member 
Office Tel # (416) 510-5251 
 
GM/tj 
 
Copy: All Local 353 Business Representatives 
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August 13, 2025 
 
Attention, Ticha Albino, LU 353 Human Rights Rep 
 
RE: Member Diagnosed, Idiopathic Generalized Epilepsy (age of onset, early 20’s) 
 Layoff OZZ Electric, Duty to Accommodate Disability 
 Majesky Opinion and Go Forward Instructions 
  
Business Representative, Brian Ware, contacted me late in the day on Friday March 31, 2023 and wanted 
to talk to me about a member who was laid-off at OZZ, and he mentioned you had a medical condition, 
and did not elaborate.  We had a fulsome discussion.  I also received your voice message on the same 
date, end of day, where you mentioned you spoke to Brian Ware about your condition. 
 
On Saturday March 31, 2023, I called you and we spoke at length about your recent layoff at OZZ 
Electric, and that your new General Foreman, spoke to you when you were coming out of the trailer and 
mentioned “you’re missing too many days.” 
 
You advised that in the past you reached out to key personnel in OZZ’s Health & Safety and Human 
Resources Departments, however, they no longer seem interested in keeping the channels of 
communication open.  In the past there was formal communication between the workplace parties in 
relation to your health issue (i.e., epilepsy).   
 
Background & History 

As background, you are a 40-year old journeyman electrician and a Local 353 member for 9-years.  You 
have worked for OZZ Electric for 5-years, until your recent layoff for “shortage of work” which you 
believe is related to your disability (epilepsy), which is a protected ground under the Ontario Human 
Rights Code.   
 
Good Work Habits 
 
You claim to have a good work record with OZZ in terms of your production, performance and work 
habits, nor have you been disciplined for work related culpable misconduct.  Except for epilepsy related 
absences, you arrive at work early each morning, don’t leave work early and have not been formally 
disciplined for alleged work related offences.   
 
Epilepsy Diagnosed at Age-18 
 
You confirmed that you were diagnosed with epilepsy at age-18, and remain under the care of a 
neurologist.  Notwithstanding a 20-year history of non-compensable epilepsy, you perform the essential 
job demands of an electrician without accommodation, however, your treating physician does 
recommend that you work with somebody (i.e., not alone).  It is my understanding that this has not been 
a problem in the past.      

Total Absences Annually 
 
You informed me that your annual epilepsy related absences are approximately 18-24 days over the 
course of a year due to epilepsy events that happen at home, plus lost time for one or 2 days before you 
can return to work.  Included in the annual total are other health episodes (e.g., flu).   
 
Employer Aware of Workers Disability 
 
As discussed, the employer, OZZ Electric, is aware you have epilepsy, and despite missing time from 
work they continued to employ you for 5-years.  In addition, you have experienced epileptic seizures at 
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work in the past.  You had a seizure at work 2 years ago, and more recently, two seizures in one day 
while installing risers at a Mount Sinai Hospital jobsite.  I understand that your partner knew you had this 
condition, and these seizures while at work prompted OZZ to request that you obtain a medical clearance 
letter from your Family MD and/or Neurologist before allowing you to return to work.  Which you did.   
 
In the past, you have applied for union disability benefits, but noted Short Term Disability benefits do not 
pay sufficient money, so you continue working.   
 
Diagnosis -Generalized Nocturnal Tonic Clonic Seizures 
 
You confirmed that you have been diagnosed with Generalized Nocturnal Tonic Clonic Seizures, which is 
one of several different types of epileptic seizures people may experience.  In terms of medication, you 
take 3 Kepra pills in the morning, and 4 Kepra pills at night, plus 2 Aptiom pills.  Generally, you didn’t 
experience any medication side effects that impact your activities of daily living or ability to work.   
 
Whenever you experienced a seizure at work, or when you may pose a danger to the general public, your 
Neurologist is legally obligated to inform the Ontario Ministry of Transportation, who will issue a medical 
license suspension for upwards to 6 to twelve months, until you are cleared to resume driving a 
motorized vehicle.  Whenever your driver’s license is suspended for medical reasons, you take public 
transit to the jobsite.   
 
The Employer's Duty to Accommodate in Ontario 
 
Under the Human Rights Code, employers and unions, have a duty to accommodate the needs of people 
with physical, mental, psychosocial disabilities to make sure they have equal opportunities, equal access 
and can enjoy equal benefits. 
 
In my opinion, based on information you presented, the union has not been involved in your interactions 
with OZZ in relation to your disability and epilepsy related absences.  As a bargaining unit member, it is 
important to involve your union when you have a disability and require accommodation re lost time 
(days). 
 
Employers and service providers have an obligation to adjust rules, policies or practices to enable you to 
participate fully.  It applies to needs that are related to the grounds of discrimination.  This is called the 
duty to accommodate. 
 
Innocent Absenteeism 
 
Innocent, or non-culpable, absenteeism occurs when an employee is, for reasons outside their control, 
not able to work.  For example, an employee who cannot perform or fulfill their work duties due to illness 
or injury are absent for non-culpable reasons.    
 
Culpable Absenteeism  
 
Conversely, culpable absenteeism relates to those absences for which employees can be held 
accountable.  Failure to attend work without notifying the employer, lateness for work or leaving early 
and abuse of leave are examples of culpable absences. 
 
The goal of accommodation is to ensure that an employee who is able to work can do so.  In practice, 
this means that the employer must accommodate the employee in a way that, while not causing the 
employer undue hardship, will ensure that the employee can work.  The purpose of the duty to 
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accommodate is to ensure that persons who are otherwise fit to work are not unfairly excluded where 
working conditions can be adjusted without undue hardship. 
 
Ontario Human Rights Code - Epilepsy as a Disability 
 
A handicap is any degree of physical disability caused by bodily injury, birth defect or illness [Part II, 
Section 10(1-a)] under the Code. This includes epilepsy. 
 
Elements of Undue Hardship Defense 
 
The essence of your accommodation relates to your “work absences” that re due to epilepsy, and on an 
annualized basis is approximately 18-24 days.   
 
In my opinion, this represents the essence of your complaint that your employer has a duty to 
accommodate your absences because of your disability pursuant to the Code.   
 
The Supreme Court of Canada has said that, “one must be wary of putting too low a value on 
accommodating the disabled.  It is all too easy to cite increased cost as a reason for refusing to accord 
the disabled equal treatment”.  The cost standard is therefore a high one.  Costs will amount to undue 
hardship if they are: 
 
• quantifiable; 
• shown to be related to the accommodation; and 
• so substantial that they would alter the essential nature of the enterprise, or so significant that 
 they would substantially affect its viability. 
 
This test will apply whether the accommodation will benefit one person or a group. 

The costs that remain after all costs, benefits, deductions and other factors have been considered will 
determine undue hardship. 

All projected costs that can be quantified and shown to be related to the proposed accommodation will 
be taken into account. However, mere speculation (for example, about monetary losses that may follow 
the accommodation of the person with a disability) will not generally be persuasive. 

The financial costs of the accommodation may include: 

• capital costs, such as the installation of a ramp, the purchase of screen magnification or software 
• operating costs such as sign language interpreters, personal attendants or additional staff time 
• costs incurred as a result of restructuring that are necessitated by the accommodation 
• any other quantifiable costs incurred directly as a result of the accommodation. 
 
Concerns may arise about the potential increase in liability insurance premiums by the perceived health 
and safety risks of having persons with disabilities on particular job sites.  Increased insurance premiums 
or sickness benefits would be included as operating costs where they are quantified, such as actual 
higher rates (not hypothetical), and are shown not to be contrary to the principles in the Code with 
respect to insurance coverage.  Where the increased liability is quantifiable and provable, and where 
efforts to obtain other forms of coverage have been unsuccessful, insurance costs can be included. 
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The Law & Policy 
 
There is not from my reading of the law and policy, a mechanism under the Workplace Safety and 
Insurance Act to surcharge employers for maintaining the employment of disabled workers.  In addition, 
the WSIB (workers compensation scheme) is a no-fault system going back to the historic bargaining 
when the first Workman’s Compensation Act was introduced in 1915. 
 
My review of Tribunal case law indicates most of the seizures are post-traumatic in nature after workers 
suffer a work-related head injury.   
 
Section 13(2) of the Workplace Safety & Insurance Act states that, if an accident occurs in the course of 
the worker’s employment, it is presumed to have arisen out of the employment unless the contrary is 
shown.  Likewise, if an accident arises out of a worker’s employment, it is presumed to have occurred in 
the course of employment unless the contrary is shown.  Board Operational Policy Document No. 15-02-
01 provides a definition of accident, as does the WSIA. 
 
Tribunal Analysis, Did Injury Arise out of Employment 
 
As has been discussed in a number of Tribunal decisions, the presumption of entitlement deems the 
question that a decision maker must ask, “has it been shown that the resultant injury did not arise out of 
the employment.”  Instead of asking whether the injury arose out of the employment.  Essentially, if 
something occurs in the course of employment, at work, the incident is presumed to have arisen out of 
the employment and is compensable, unless the presumption can be displaced.   
 
Even if an incident happened at work, the focus turns to whether a precipitating event caused the injury.  
As the Tribunal Vice-Chair noted in Decision No. 900/06: 
 

A worker simply placing their left foot down on a step and then turning to go back up to get a 
forgotten item is not, in and of itself, a chance event [accident].  Turning on stairs, even abruptly, is 
a fairly normal occurrence.  It is not, in my view an “identifiable, unintended event” but is rather part 
of a normal, everyday activity.  That the worker suffered an injury while performing this normal 
maneuver or activity is not disputed.  The [WSIB} policy document provides, however, that the 
“injury itself is not a chance event.” 
 
By way of analogy, in my view it would be difficult to establish for an office worker that reaching for 
a telephone or for a pencil on one’s desk that leads to neck or back pain is a work accident.  While 
the incident occurred at work, the simple act of reaching in that way could hardly be stated to be an 
“unintended event” that led to an injury. 
 

Epilepsy and Driving in Ontario 
 
As discussed, you confirmed that you had your driver’s license suspended at least t2wice for medical 
reasons (i.e., epilepsy).   
 
In accordance with the Ontario Highway Traffic Act, the Ministry of Transportation makes all decisions 
about driver’s licenses in Ontario. In the province, physicians are required under law to report anyone 
over 16 who they believe is not able to safely drive.  These reports go to the MTO whether you have a 
driver’s license or not. 
 
When the report is received, the MTO will review the information and make a decision about the status of 
your driver’s license.  The MTO might ask for more information or suspend your license without the need 
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for further evidence.  If this happens, your license will be reinstated when conditions are met and when 
the appropriate medical information is received, reviewed, and approved. 
You may drive with a seizure disorder in Ontario, if: 
 
• medication appears to have prevented your seizures AND: 
• you have been free from seizures for 6 months and your medication does not impair your 

consciousness (e.g., it doesn’t cause drowsiness), or cause poor coordination or muscle control. 
• your physician believes you are a conscientious patient who will take your medication responsibly and 

follow all the physician’s instructions carefully. 
• you are under regular medical supervision and your physician believes you will report to him/her 

immediately should any further seizure(s) occur. 
• you have seizures only during sleep or immediately upon awakening (nocturnal seizures) and it has 

either been 6 months since your last seizure OR if you still have seizures, the pattern has been 
consistent for at least 1 year. 

• you have simple partial seizures and it has either been 6 months since your last seizure OR if you still 
have seizures, the pattern has been consistent for at least 1 year; you also must have favourable 
assessment from a treating physician or neurologist, no impairment in your level of 
consciousness/cognition, and no head or eye deviation. 

• you have been seizure-free for at least 6 months, but had a seizure after decreasing medication 
under your physician’s advice and supervision. You may drive once you have resumed taking your 
previous medication at the prescribed dosage. 

 
Majesky Opinion & Instructions 
 
Under the law, unions and employers have a legal obligation under the Code to accommodate disabled 
persons, short of an undue hardship. 
 
In my opinion, your recent layoff for shortage of work appears to be a Trojan horse for the employer’s 
anticipated argument of excessive innocent absenteeism.  However, your absences need to be reviewed 
within the context of the arbitral authorities and Human Rights decisions regarding the threshold or 
standard for what constitutes tolerable disability related absences and whether this constitutes an undue 
hardship within the context of your employment with a large electrical contractor that employs hundreds 
of electricians.   
  
In my opinion, the union should file a grievance that the employer discriminated against a disabled 
employee, and knowingly breached the Duty to Accommodate a disabled worker.   
 
The union should investigate and ascertain the employer’s position in terminating your employment and 
not accommodating your absences (innocent absenteeism) when you are absent because of epilepsy 
sequela.  
  
The union needs to investigate and ascertain the employer’s position whether they are claiming an undue 
hardship, because you are absent approximately 20-24 days per year because of epilepsy sequela. 
 
As a courtesy, I undertook to summarize the issues in dispute and have referred your file to Business 
Manager Lee Caprio, and Ticha Albino, the Local 353 Human Rights Rep.   
 
My involvement was strictly to gather the facts and develop an Action Plan that may assist the union in 
determining what role, if any, the union can play in your recent layoff from OZZ Electric.   
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Finally, I have attached an addendum summarizing the case law regarding non-compensable pre-existing 
conditions (i.e., seizures or syncope episodes) that may cause a worker to have an accident in the course 
of employment.  This analysis is important because as part of the undue hardship defense, an employer 
can rely on insurance costs to rebut the duty to accommodate.  Insurance costs are one of several 
factors to consider whether the duty to accommodate is an undue hardship.  In my opinion, if you 
suffered a seizure at work that lead to an accident and injuries, the employer would, if the claim was 
allowed, likely receive 100% Second Injury Cost Relief (SIEF).  This would blunt the employer’s 
contention that insurance costs are an undue financial hardship.  There are many moving parts to 
whether workers who suffer a non-compensable seizure at work have entitlement to a work injuries, 
however, the analysis is the framework how a seizure related claims may be adjudicated.   
 
Subject to the generality of the foregoing my opinion is offered without prejudice.  I also reserve the 
right to amend my position upon receipt of additional information that further informs my understanding 
of the members claim. 
 
Fraternally yours, not thoroughly proofread 
 
 
 
Gary Majesky 
Worker’s Compensation Legal Counsel, IBEW Local 353 
Director, LU 353 Non-Profit Center 
Executive Board Member 
Office Tel # (416) 510-5251 
 
GM/jb 
    

Addendum Case Law – Pre-existing Non-Compensable Condition Causes Accident 
 
A similar issue was addressed in Decision No. 228/14.  That appeal involved a worker who had injured 
his left knee at work and the employer requested 100% SIEF relief, taking the position that the only 
possible cause of the tendon rupture was the worker’s pre-existing developmental/congenital 
condition.  In Decision No. 228/14 the Vice-Chair noted: 
 

I agree with the reasoning of the Vice-Chair in Decision No. 526/08 and accept that 100% SIEF relief 
may be granted when it is established that the pre-existing condition “precipitates or triggers the 
injury”.  The example given in Board policy is that of a worker who sustains injuries after falling as 
the result of an epileptic seizure.  The Vice Chair in Decision No. 228/14 granted the employer’s 
request for 100% SIEF relief noting: 
 
[27]  As indicated above, the facts in the current appeal are very similar to those in Decision No. 
211/1.  Reviewing the mechanics of the incident, there is no suggestion that the worker was involved 
in any traumatic event; rather, his left leg ''buckled" as he was descending a ladder.  As the worker 
acknowledged in Memo #5, he did not trip, slip nor was there any other external or intervening 
factor which led to his leg buckling and the subsequent fall. 

[28] The Board's Dr. Kim, in his memo of June 4, 2012, confirmed, after reviewing the medical 
information on file, that the worker's pre-existing congenital/developmental condition of patella alta 
can predispose one to a patellar ligament rupture. 
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[29]  In my view, the facts of this case, justify the granting of 100% SIEF relief I find, on a balance 
of probabilities, that this prior non-work-related condition was the cause of the injury and therefore 
the employer is entitled to 100% SIEF relief. 

[25]  The employer in this appeal has the evidentiary burden of establishing its case on a balance of 
probabilities.  The employer must establish it is more likely than not that a prior non-work-related 
condition was the cause of the worker’s accident.  There must be evidence to support that position 
and it cannot be based solely on speculation. 

[27] On November 16, 2011 the worker sustained multiple injuries when he fell off a roof while 
working.  Three of the co-workers who were with the worker at the time of the accident provided 
written statements in which they indicated, in essence, that they saw and heard nothing other than 
the worker rolling off the roof onto the ground.  None of the witnesses saw the worker start to fall 
and whether he fainted or fell and hit his head becoming unconscious.  The available medical 
evidence suggests that, at best, there is a possibility that the worker’s fall may have been caused by 
a fainting/syncopal episode.  The available evidence does not suggest the worker was ever treated 
for any prior seizure-related conditions.  As noted above, the employer must establish its case on a 
balance of probabilities.  In my view, the employer’s position that the worker’s injuries were caused 
by a prior non-compensable condition is primarily speculative and not established on the balance of 
probabilities.  As such, I find that 100% SIEF relief would not be applicable. 

[28]  As noted in OPM Document No. 14-05-03, determining the quantum of SIEF relief to be granted 
in a particular case involves determining both the medical significance of a pre-existing condition and 
the severity of the accident.  The medical significance of a pre-existing condition is to be classified as 
either minor, moderate or major.  The policy does not define these terms and indicates only that the 
medical significance of a pre-existing condition “is assessed in terms of the extent that it makes the 
worker liable to develop a disability of greater severity than a normal person”.  For the reasons noted 
above, I have concluded that the employer has failed to establish that there was a pre-
existing condition which caused the worker’s accident.  The employer’s representative did not make 
any submissions on the issue of whether there was a pre-existing condition which 
enhanced/prolonged the worker’s recovery from hi injuries.  The extent of the worker’s injuries and 
the period of recovery are consistent with the mechanics of the accident recognized as compensable 
by the Board. 
 

In Decision No. 1183/16, a Panel Chaired B. Kalvin, analyzed injuries that follow a seizure or syncope 
episode where categorized into four groups or line of decision. 
 

[13]    There is a substantial body of Tribunal jurisprudence dealing with cases in which a worker has 
suffered a syncope episode in the workplace.  In some instances, benefits have been claimed for the 
syncope or seizure condition itself, whereas in others, such as in the present case, benefits were 
claimed for injuries following and resulting from the loss of consciousness.  The Tribunal’s 
jurisprudence is summarized and analyzed in Decision No. 1361/16 as follows: 
 
Tribunal jurisprudence 
There are several Tribunal decisions that have considered entitlement for injuries that follow 
after seizure or syncope (fainting) episode.  I have categorized these decisions into four groups. 
 
(a)    Work-related seizure or syncope episode 
 
Some Tribunal decisions, upon consideration of the evidence, conclude that the seizure or syncope 
episode was, on a balance of probabilities, a result of a work-related injuring process (such as 
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exposure to chemicals).  In these cases, both the seizure / syncope and ensuing injuries are held to 
be compensable (see for example Decision Nos. 336/06, 347/07, 2348/14, and 1955/15).  In these 
cases, it is generally considered that the seizure / syncope episode is a compensable chance event 
caused by work-related factors. 
 
(b)   Application of the presumption 
 
In other cases, the cause for the seizure or syncope episode remains unknown. In some of these 
cases, Panels and Vice-Chairs apply the statutory presumption (section 13(2) of the WSIA) which 
provides that where the accident occurs in the course of the worker’s employment, it is presumed to 
have arisen out of the employment.  Where there is no evidence regarding the cause of a worker’s 
seizure to rebut the section 13(2) presumption, the presumption is applied and a finding is made that 
the worker has entitlement for the injuries flowing from the accident (see for example Decision Nos. 
1683/13, 418/09 and 413/07).  Mr. Barnes submits that the facts of the current case fall into this 
category because no definitive diagnosis explaining the cause of the worker’s seizure / syncope 
episode has been identified.  
 
(c)   Entitlement where the seizure or syncope is unrelated to employment 
 
Alternatively, Mr. Barnes submits that the facts of this case fall into another category of Tribunal 
decisions wherein the cause of a worker’s seizure / syncope episode is found to be unrelated to work 
but entitlement to injuries sustained following the episode are compensable.  In Decision No. 366/14, 
the Panel found that while it was more likely than not that the worker’s pre-existing non-
compensable health condition caused his fall from a ladder at work, that finding did not preclude 
initial entitlement.  The Panel found that a worker is not disentitled to benefits even if it is shown that 
a non-compensable pre-existing condition caused or contributed to the injury.  The Panel found that 
the issue is whether the workplace made a significant contribution to the accident.  In the case 
before them, the Panel found that the fact that the worker was on a ladder for work-related purposes 
at the time of the syncope episode played a role in the injuries he sustained.  
 
His injuries would not have been as severe had he not fallen from a ladder.  The Panel found that 
Tribunal case law supports a conclusion that workers are entitled to benefits for injuries arising from 
such accidents even though they are not entitled to benefits for the underlying condition.  In Decision 
No. 1814/05, a worker on a scoop tram fainted and suffered facial injuries when he struck his face on 
a rock as he fell to the ground.  The Panel granted entitlement for the facial injury because the 
seriousness of the injury was due to the fact that the fall occurred on a rock. 
 
(d)   No entitlement 
 
Finally, in the fourth category of decisions, entitlement for injuries following a seizure syncope 
episode is denied where the seizure / syncope is not work-related and there is no “added peril” in the 
workplace.  Decision Nos. 464/11 and 2538/11 denied entitlement for spontaneous falls in the 
workplace caused by a seizure unrelated to the employment.  In these cases it was held that there 
was no “added peril” such as the operation of heavy machinery or a fall from a height to make the 
injuries work-related.  
 
Decision No. 178/09 also questioned some of the Tribunal jurisprudence on fainting. It found that the 
application of the s. 13(2) presumption was troubling because it contrasted with how the Tribunal 
assesses other injuries in which the cause is not easily identified. It held that some cases seem to 
treat fainting as a separate injury as opposed to a symptom of an injury.  Decision No. 178/09 noted 
that in accordance with the WSIA, a worker must establish that he or she has a personal injury by 
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accident and that the injury by accident arose out of and in the course of employment.  The Panel 
opined that a non-work-related fainting episode causing an accident takes a worker out of the 
employment context.  Fainting in itself is not a chance event.  Nevertheless, based on the facts of 
that case, the Panel granted entitlement for the worker’s injuries caused in a truck roll-over because 
there was another incident after the worker began feeling faint.  The worker started feeling unwell 
and as a result attempted to stop on the highway shoulder.  In the midst of his attempt to stop the 
truck, the ground underneath the truck collapsed, which constituted a chance event. 
 
With respect, I disagree with the applicant’s submission that the presumption applies in this case 
because there is no definitive medical diagnosis to explain the cause of the worker’s seizure / 
syncope episode.  While there is no definitive medical explanation, the standard of proof in workers’ 
compensation cases is the balance of probabilities.  A definitive diagnosis is not necessary to rebut 
the presumption.  In this respect, I agree with the comments of Decision No. 178/09 that the 
presumption should not be applied just because the cause of a seizure / syncope episode is not easily 
identified.  With the presumption, the question becomes whether it has been shown, on the balance 
of probabilities, that the worker’s seizure did not arise out of his employment.  The presumption may 
be rebutted based on evidence that satisfies the balance of probabilities.  The evidence to rebut the 
presumption does not have to be “definitive.” 
 
In the facts before me, there is a persuasive opinion from a specialist in occupational medicine, Dr. 
Razavi, that the worker probably had a complex partial seizure that may be related to 
cerebrovascular disease. His opinion references various medical investigations.  There is also no 
evidence of any work-related cause for the worker’s seizure.   In my view, Dr. Razavi’s opinion 
relating the worker’s seizure to cerebrovascular disease is sufficient to rebut the presumption.  On 
the balance of probabilities, the seizure the worker experienced on February 12, 2014 did not arise 
out of his employment. 
 
I find, however, that the facts of this case fall into the third group of cases described above. While 
the worker’s seizure was not related to his employment and the worker has no entitlement for his 
seizure disorder, the physical injuries arising out of his motor vehicle accident are compensable.  In 
this case, the worker suffered his seizure during the course of his regular duties while operating a 
tractor trailer on the highway. In essence, the operation of a tractor trailer on the highway 
was an employment-related “added peril.”  The extent of the worker’s injuries was causally related to 
the work environment.  As noted by Mr. Barnes, the chance event in this case can be described as 
the multiple collisions that the worker had with inanimate objects before his truck came to a stop on 
the side of the highway. 
 
I appreciate the concerns expressed in Decision No. 178/09 regarding the application of the 
presumption in fainting cases and treating fainting as a separate injury as opposed to a symptom 
of an injury. I agree that care should be exercised in the application of the presumption, which, as 
held earlier, does not require definitive proof that the accident did not arise out of employment.  The 
standard of proof in rebutting the presumption is the balance of probabilities.  Nevertheless, I am 
persuaded that the majority of Tribunal decisions have found that entitlement for injuries flowing 
from a seizure / syncope episode may still be granted even where the seizure / syncope 
episode is not employment-related if there is an “added peril” in the workplace.  Entitlement may be 
granted for such injuries if the employment significantly contributed to such injuries when 
the seizure / syncope episode occurred. 
 

[15]    We agree with and adopt the approach set out in Decision No. 1361/13.   We find that the facts of 
the present case fall into category “c” set out in that decision, namely, where the seizure or 
syncope is unrelated to employment.  In such circumstances, while presumption that the seizure or 
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syncope arose out of employment is rebutted, and seizure itself will not be a compensable condition, 
other injuries sustained in an ensuing accident will be compensable if the evidence shows that the 
worker’s duties amounted to an “added peril.”  In the present case, the fact that the worker was driving a 
forklift during the course of his employment when the seizure and accident occurred is sufficient, in our 
view, to satisfy the requirement that there be an element of added peril related to the claimant’s duties 
at work.  Accordingly, we find that the worker is entitled to benefits for injuries he sustained in 
the accident at work on July 22, 2013. 
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When WSIB Adjudicates Members Claims After A Layoff, They Do Not Understand 
the Union Hiring Hall Process, When Members Seek Loss of Earnings Benefits 

 
Tribunal Case Law – Hiring Hall 
 
In Decision No. 669/21, Vice-Chair I. MacKenzie in reviewing the Board’s temporary work disruption 
policy addressed how a union member who puts their name on the IBEW Local 353 hiring hall list 
constitutes evidence of alternate employment. 
 

The worker is also claiming entitlement under OPM Document No. 15-06-02, “Entitlement Following 
Temporary Work Disruptions”. This policy provides for the payment of LOE benefits if a work-related 
injury impacts the worker's ability to earn income through new employment. The WSIB may pay 
additional LOE benefits when both of the following criteria are met:  
 

• Evidence that the worker would seek employment to restore his loss of earning during a 
temporary work disruption, if he had not been injured; and  

• the work-related injury impacts the worker's ability to earn income through new employment.  
 
In determining the first criteria, the Policy requires looking at the context of layoffs in the worker’s 
industry. In the worker’s industry, when a worker is laid off he or she puts his or her name on a union 
hiring hall list for alternate employment. I find that this is evidence to support that but for the work 
injury the worker would have sought employment. I now turn to the second criteria of whether the 
worker’s work injury impacted his ability to earn income through new employment. 
… 
The worker’s representative submitted that, in the absence of suitable work, the worker’s functional 
restrictions adversely impacted his employability as an electrician.  He submitted that therefore the 
worker’s loss of earnings is connected to his compensable knee injury.  He submitted that the LOE 
benefits should continue until the worker returned to work. He stated that this date was unknown, but 
could be determined by looking at the employer’s records. The representative referred me to Decision 
No. 2392/17. 
 

In Decision No. 2392/17, the worker had not put his name on the hiring hall list. The Panel concluded:  
 

In our opinion, had the worker presented himself to his Hiring Hall as requiring employment with 
those restrictions, it is highly unlikely that any employer would have been prepared to employ 
him, even on a short-term basis. This is particularly so since, in the worker’s employment field, 
short-term contracts are not unusual.  In our view, the worker’s situation, from May 30, 2013 to 
August 13, 2014, falls squarely within the parameters of the following statement from the Board 
policy:  
 
In practical terms, these workers could not be expected to conduct a job search, and the 
likelihood of another employer hiring them with these clinical restrictions is low.  

 
In Decision No. 1867/19, Vice-Chair P. Allen noted that the Board’s Work Disruption dos not address the 
unique hiring practices of trade unions that have a hiring hall: 
 

The work disruption policies do not specifically refer to the circumstances surrounding employment 
practices through a trade union; however, noting the intent of the hiring practice through a trade 
union, which involves the temporary layoff of tradespersons between work projects and during work 
shortages … In accordance with OPM Document No. 15-06-02, I find that the worker is entitled to full 
LOE benefits from November 30, 2016 until the date of his surgery on March 26, 2017 for the 
reasons outlined below:  
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• General Labour Market: The first criterion in OPM Document No. 15-06-02 that decision 
makers must consider is whether there is evidence that a worker would have sought new 
employment in the general labour market subsequent to a temporary layoff.  The policy states 
that, in order to make this determination, decision makers should consider whether a worker 
sought alternate employment during past layoffs.  During the hearing the worker testified under 
oath that he had been laid-off roughly two times in the five years prior to the compensable 
accident and that on each occasion he sought alternate employment through the union and he 
simultaneously applied for EI benefits as he was uncertain how long the layoff would last.  The 
worker also testified that this was his regular practice during the 16 years he was a member of 
the union.  Finally, I note that the worker testified that this was the common practice of other 
members of the same union to apply for EI benefits while also seeking alternate employment 
through the union. On this basis I find that the worker has met the first criterion under OPM 
Document 15-06-02.  

 
I should add that I have considered the ARO decision and relied on the January 5, 2017 
Memorandum of the Case Manager.  This Memorandum advised that the worker typically applied for 
EI benefits during temporary layoffs and did not seek alternate employment during temporary 
layoffs.  However, I note that I had the benefit of the worker’s testimony under oath in which he 
testified that he typically sought employment through the union and simultaneously applied for EI 
benefits, particularly in cases where the temporary layoff was going to be longer such as during 
winter months when work was scarce.  I prefer the worker’s testimony under oath as compared with 
a Memorandum summarizing a conversation with the worker as I am unable to determine the context 
of the discussions that led to the conclusions and statements in the Memorandum. 

 
In Decision No. 614/17, a Tribunal Panel B. Burns, B. Davis, and C. Salama, reviewed the unique 50/50 
Name Hire provisions of IBEW Local 353, a practice that allows employers to hire one name off the list, 
and then hire another worker regardless of their position on the hiring hall list: 
 

Shortly after the employer closed, another company took over the employer's projects and offered to 
hire all the electricians.  The company wrote on November 11, 2015, stating that it intended to 
name-hire the worker as a journeyman electrician, as well as the other electricians who had been 
working for the employer, starting the next day.  Name-hiring is a process where workers are not 
placed at the bottom of the union hiring hall list but, rather, are hired directly to the company, out of 
hiring hall order.  The company required the agreement of the union to name-hire the electricians.  
 
The worker did not start working for the company until November 23.  The Board found that the 
worker had been name-hired on November 11 but had been unable to start working due to 
operational issues.  However, the Panel found that the worker had not been name-hired on 
November 11, because it did not have authority to do so at that time.  Therefore, it was not clear 
that the worker had obtained new employment until he actually started working on November 23. 

 
The new company wrote a letter dated November 11, 2015 which stated it intended to offer the 
worker a position as a journeyman electrician.  We find this letter represents the new company’s 
intention, but was not a valid offer of employment or a “name hire.”  Given the position of 
journeyman electrician is in the bargaining unit, the new company was not entitled to directly offer 
the worker a position.  It was limited to “name hiring” only up to 50% of the laid off electricians.  The 
new company’s letter of November 11, 2015 indicated it wished to “name hire” all four electricians 
who had worked for the employer, which it could only do with the agreement of the union.  There is 
no evidence in the file to indicate when the actual agreement between the union and the new 
company to “name hire” 100% of the required electricians  
 

In Decision 2095/04, a Tribunal Panel of R. Hartman, B. Wheeler, and A. Grande, commented that it is 
inherently difficult to apply the ESRTW policy in the context of hiring halls or freelance work of short 
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duration.  In this case, the employer offered the worker, and others, work on another project at a 
different location after July 28.  However, this was not modified work that was accommodated to the 
worker’s restrictions.  Rather, it was essentially a new job at another project with the accident employer, 
which was offered outside the hiring hall context. 
 

While each case involving hiring halls will have its particular facts, the Panel comments 
from the facts before it that there is an inherent difficulty in applying the letter of the ESRTW 
policy in the context of hiring halls or freelance work of short duration of the kind illustrated 
here.  The employment was more or less for a fixed term for the duration of a project. The 
testimony from the worker, F, Z, and C was clear that while either could end the arrangement 
earlier, when the project was completed, that was the end of that arrangement. Either could enter 
into new arrangements for subsequent projects if they wished.  The difficulties inherent in 
applying ESRTW obligations in the construction industry appears to have been recognized by 
the legislative provisions of section 40(3). 

 
In Decision 1129/02, a Tribunal Panel of G. Weir, B. Wheeler, and D. Beattie addressed the issue of the 
appropriate time for a worker to restrict the job search to the union hiring hall, noting the Collective 
Bargaining Agreement, as well as the IBEW Constitution, prohibits members from performing electrical 
work for employers who are not signatory to the collective agreement, or non-union.  The Panel also 
commented on the Human Resource Development Canada (EI) directive in effect in the year 2000, 
building trades unions were exempted from job search outside the hiring hall while collecting EI benefits.  
The federal government changed this requirement to a more flexible exemption “for a reasonable period 
of time.”   
 

The worker’s representative further submitted that it was reasonable and appropriate for the 
worker to restrict his active job search to the Local rules of IBEW 353, which would not allow 
the worker to hold trade union status while working on non-union jobs.  If he did so, the worker 
would lose the right to his benefits and pension.  It was also noted that approximately 70% of the 
electrical contractor work was in the unionized sector and was fully available to the worker. 
Furthermore, the worker was entitled to make cold calls to any non-union company he wished so 
long as the work was not strictly that of an electrician. 
 
The worker’s representative provided post-hearing materials which confirmed that the IBEW held a 
100% hiring hall process until 2000, and that the agreements in place at the time prohibited union 
members from working at electrical construction work for anyone who was not party to the collective 
agreements. 
 
It was also noted that Human Resources Development Canada also exempted building trades from 
traditional job search requirements for purposes of Employment Insurance because it was recognized 
that the normal and regular method of obtaining work was through the hiring hall. 
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IBEW 353 Hiring Hall Process, No Seniority Under CBA, No Severance Under ESA, Tribunal 
Hiring Hall Case Law 

 
The union (IBEW Local Union 353) wishes to clarify that our membership database used in the 
union hiring hall codes the following regarding a member’s status, however, there are other codes 
for maternity leave etcetera: 
 

Ø Code 9994, Short Term Disability 
Ø Code 9995, Long Term Disability 
Ø Code 9996,  Workers Compensation 
Ø Code 9997, Ill & Injured 
Ø Code 9998, Out-of-Work 

 
Note - For the past 2 years IBEW Local 353 has been developing a new union membership data 
base and is currently transitioning to a new security enhanced IT infrastructure.   
 
Union Has Exclusive Jurisdiction Over Hiring Hall 
 
It is important to bear in mind that the union, not signatory contractors, has exclusive jurisdiction 
over the hiring hall and no member can obtain employment without going through the Hiring Hall.  
Nor can contactors skirt the union hiring hall. 
 
Some construction unions, like Ironworkers Local 721 and Plumbers UA Local 46, have 100% 
name hire which allows their members to solicit their own work or their contractors to hire any 
union member they want.   
 
IBEW 353 does not have 100% name hire because we believe it is an insidious practice, and 
prejudices members who are safety oriented, and adhere to labour standards, and are more 
easily marginalized and laid off.  There is also a greater propensity for claims avoidance behaviour 
when the union does not control the hiring hall process.      
 
No Seniority or Service Under the Collective Bargaining Agreement 
 
Under the CBA there is no seniority or service provision as those terms are traditionally defined in 
most collective agreements.  That means a Contractor can choose to layoff an electrician with 
20-years’ service, while keeping employed a recently hired electrician, or conversely, and injured 
worker.  Furthermore, the Contractor is only required to provide the worker with 1-hours’ notice 
at the time of layoff.    
 
Another important detail, IBEW 353 members are not entitled to termination or severance pay 
under the Employment Standards Act.  This authority is found in Ontario Regulation 288/01 where 
a construction employee is not entitled to termination pay.  The severance pay exemptions are 
contained in section 9, which describes the employees who are not entitled to severance pay.   
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Union Hiring Hall – 50/50 Name Hire & Layoff Provisions of CBA 
 
For the record, electricians employed under the Collective Bargaining Agreement, as well as 
signatory contractors to the CBA, between the International Brotherhood of Electrical Workers 
(IBEW) and the Electrical Contractors Association of Ontario (ECAO), are well aware of the 
following provisions. 
 
Signatory contractors, including Black & McDonald, have the legal ability to name hire electrical 
workers under Section 7, of the Principal Agreement.  Section 7 codifies the 50/50 name hire 
provision.  This provision allows electricians to be name hired by a contractor regardless of their 
position on the out-of-work list.  Section 700(a) states:  
 

A. The Contactor agrees to name hire and employ only members of the International 
Brotherhood of Electrical Workers on all electrical work.  When hiring through the local 
union, the Contractor shall be entitled to name hire up to fifty (50) percent of the IBEW 
members, including Foreman… 

 
Section 700(b) states:  
 

A. The name hired member must have been on the out of work list for two (2) calendar 
weeks immediately prior to hiring.  This two (2) week condition does not apply to 
Foremen.   

 
With respect to layoffs, Section 9 (“902”) of the CBA governs layoffs: 

 
903 Employees being laid off shall receive a minimum of one (1) hours’ notice with  
pay.  The Employee shall be allowed to leave the job at the time of notification … 

 
 
ESA - Hiring Hall Workers Not Entitled to Severance / Termination Pay  
 
IBEW 353 members are not entitled to severance pay pursuant to the Employment Standards 
Act, 2000.  Under Ontario Regulation 288/01, a construction employee is not entitled to 
termination pay.  A construction employee is defined as having “the same meaning as in Ontario 
Regulation 285/01.”  The ESA is clear and unambiguous that construction workers from a Hiring 
Hall are not entitled to severance and termination pay.  In Jacobs Catalytic Ltd. vs. LIUNA Local 
1089, arbitrator Albertyn ruled:   
 

In an industrial or commercial establishment, the Grievors would have been entitled to 
termination and severance pay, some financial recognition of their very long service. In 
construction, where high mobility is the norm, where employees work effectively out of the 
union hiring hall rather than for any particular employer, where they work on projects which 
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have a specific limited duration, and where continuous employment is far from the norm, 
severance pay is generally not paid, nor anticipated. That is why, in the Employment 
Standards Act, 2000, there is a specific exemption from the payment of severance pay and 
termination pay in the construction industry. This case is unusual in that the Grievors’ 
employment is from a construction union hiring hall, ostensibly in the construction industry, 
with the rules which apply in that industry, but with a high level of employment stability, more 
akin to what one would experience in an industrial establishment and under a different 
collective agreement. I therefore understand their sense of outrage after 25 and 30 years of 
loyal and regular work to be told they were to leave later that same day, and then to leave 
without any compensation for the loss of their jobs. 

 
Tribunal Case Law – Hiring Hall 
 
In Decision No. 669/21, Vice-Chair I. MacKenzie in reviewing the Board’s temporary work 
disruption policy addressed how a union member who puts their name on the IBEW Local 353 
hiring hall list constitutes evidence of alternate employment. 
 

The worker is also claiming entitlement under OPM Document No. 15-06-02, “Entitlement 
Following Temporary Work Disruptions”.  This policy provides for the payment of LOE benefits 
if a work-related injury impacts the worker's ability to earn income through new employment.  
The WSIB may pay additional LOE benefits when both of the following criteria are met:  
 

• Evidence that the worker would seek employment to restore his loss of earning during 
a temporary work disruption, if he had not been injured; and  

• the work-related injury impacts the worker's ability to earn income through new 
employment.  

 
In determining the first criteria, the Policy requires looking at the context of layoffs in the 
worker’s industry.  In the worker’s industry, when a worker is laid off he or she puts his or her 
name on a union hiring hall list for alternate employment.  I find that this is evidence to support 
that but for the work injury the worker would have sought employment.  I now turn to the 
second criteria of whether the worker’s work injury impacted his ability to earn income through 
new employment. 
… 
The worker’s representative submitted that, in the absence of suitable work, the worker’s 
functional restrictions adversely impacted his employability as an electrician.  He submitted 
that therefore the worker’s loss of earnings is connected to his compensable knee injury.  He 
submitted that the LOE benefits should continue until the worker returned to work.  He stated 
that this date was unknown, but could be determined by looking at the employer’s records. 
The representative referred me to Decision No. 2392/17. 
 

In Decision No. 2392/17, the worker had not put his name on the hiring hall list.  The Panel 
concluded:  
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In our opinion, had the worker presented himself to his Hiring Hall as requiring 
employment with those restrictions, it is highly unlikely that any employer would have 
been prepared to employ him, even on a short-term basis.  This is particularly so since, in 
the worker’s employment field, short-term contracts are not unusual.  In our view, the 
worker’s situation, from May 30, 2015 to August 13, 2014, falls squarely within the 
parameters of the following statement from the Board policy:  
 

In practical terms, these workers could not be expected to conduct a job search, and 
the likelihood of another employer hiring them with these clinical restrictions is low.  

 
In Decision No. 1867/19, Vice-Chair P. Allen noted that the Board’s Work Disruption does not 
address the unique hiring practices of trade unions that have a hiring hall: 
 

The work disruption policies do not specifically refer to the circumstances surrounding 
employment practices through a trade union; however, noting the intent of the hiring practice 
through a trade union, which involves the temporary layoff of tradespersons between work 
projects and during work shortages … In accordance with OPM Document No. 15-06-02, I 
find that the worker is entitled to full LOE benefits from November 30, 2016 until the date of 
his surgery on March 26, 2017 for the reasons outlined below:  

• General Labour Market: The first criterion in OPM Document No. 15-06-02 that decision 
makers must consider is whether there is evidence that a worker would have sought new 
employment in the general labour market subsequent to a temporary layoff.  The policy 
states that, in order to make this determination, decision makers should consider whether 
a worker sought alternate employment during past layoffs.  During the hearing the worker 
testified under oath that he had been laid-off roughly two times in the five years prior to 
the compensable accident and that on each occasion he sought alternate employment 
through the union and he simultaneously applied for EI benefits as he was uncertain how 
long the layoff would last.  The worker also testified that this was his regular practice 
during the 16 years he was a member of the union.  Finally, I note that the worker testified 
that this was the common practice of other members of the same union to apply for EI 
benefits while also seeking alternate employment through the union.  On this basis I find 
that the worker has met the first criterion under OPM Document 15-06-02.  

 
I should add that I have considered the ARO decision and relied on the January 5, 2017 
Memorandum of the Case Manager.  This Memorandum advised that the worker typically 
applied for EI benefits during temporary layoffs and did not seek alternate employment during 
temporary layoffs.  However, I note that I had the benefit of the worker’s testimony under oath 
in which he testified that he typically sought employment through the union and 
simultaneously applied for EI benefits, particularly in cases where the temporary layoff was 
going to be longer such as during winter months when work was scarce.  I prefer the worker’s 
testimony under oath as compared with a Memorandum summarizing a conversation with the 
worker as I am unable to determine the context of the discussions that led to the conclusions 
and statements in the Memorandum. 

A D D E N D U M  |  CASE LAW ON COMMON DISPUTED ISSUES & MAJESKY OPINION LETTERS



In Decision No. 614/17, a Tribunal Panel B. Burns, B. Davis, and C. Salama, reviewed the unique 
50/50 Name Hire provisions of IBEW Local 353, a practice that allows employers to hire one 
name off the list, and then hire another worker regardless of their position on the hiring hall list: 
 

Shortly after the employer closed, another company took over the employer's projects and 
offered to hire all the electricians.  The company wrote on November 11, 2015, stating that it 
intended to name-hire the worker as a journeyman electrician, as well as the other 
electricians who had been working for the employer, starting the next day.  Name-hiring is a 
process where workers are not placed at the bottom of the union hiring hall list but, rather, are 
hired directly to the company, out of hiring hall order.  The company required the agreement of 
the union to name-hire the electricians.  
 
The worker did not start working for the company until November 23.  The Board found that 
the worker had been name-hired on November 11 but had been unable to start working due to 
operational issues.  However, the Panel found that the worker had not been name-hired on 
November 11, because it did not have authority to do so at that time.  Therefore, it was not 
clear that the worker had obtained new employment until he actually started working on 
November 23. 

 
The new company wrote a letter dated November 11, 2015 which stated it intended to offer 
the worker a position as a journeyman electrician.  We find this letter represents the new 
company’s intention, but was not a valid offer of employment or a “name hire.”  Given the 
position of journeyman electrician is in the bargaining unit, the new company was not entitled 
to directly offer the worker a position.  It was limited to “name hiring” only up to 50% of the 
laid off electricians.  The new company’s letter of November 11, 2015 indicated it wished to 
“name hire” all four electricians who had worked for the employer, which it could only do with 
the agreement of the union.  There is no evidence in the file to indicate when the actual 
agreement between the union and the new company to “name hire” 100% of the required 
electricians  
 

In Decision 2095/04, a Tribunal Panel of R. Hartman, B. Wheeler, and A. Grande, commented that 
it is inherently difficult to apply the ESRTW policy in the context of hiring halls or freelance work of 
short duration.  In this case, the employer offered the worker, and others, work on another project 
at a different location after July 28.  However, this was not modified work that was 
accommodated to the worker’s restrictions.  Rather, it was essentially a new job at another 
project with the accident employer, which was offered outside the hiring hall context. 
 

While each case involving hiring halls will have its particular facts, the Panel comments 
from the facts before it that there is an inherent difficulty in applying the letter of the ESRTW 
policy in the context of hiring halls or freelance work of short duration of the kind illustrated 
here.  The employment was more or less for a fixed term for the duration of a project. The 
testimony from the worker, F, Z, and C was clear that while either could end the arrangement 
earlier, when the project was completed, that was the end of that arrangement. Either could 
enter into new arrangements for subsequent projects if they wished.  The difficulties inherent 
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in applying ESRTW obligations in the construction industry appears to have been recognized 
by the legislative provisions of section 40(3). 

 
In Decision 1129/02, a Tribunal Panel of G. Weir, B. Wheeler, and D. Beattie addressed the issue 
of the appropriate time for a worker to restrict the job search to the union hiring hall, noting the 
Collective Bargaining Agreement, as well as the IBEW Constitution, prohibits members from 
performing electrical work for employers who are not signatory to the collective agreement, or 
non-union.  The Panel also commented on the Human Resource Development Canada (EI) 
directive in effect in the year 2000, building trades unions were exempted from job search outside 
the hiring hall while collecting EI benefits.  The federal government changed this requirement to a 
more flexible exemption “for a reasonable period of time.”   
 

The worker’s representative further submitted that it was reasonable and appropriate for the 
worker to restrict his active job search to the Local rules of IBEW 353, which would not allow 
the worker to hold trade union status while working on non-union jobs.  If he did so, the 
worker would lose the right to his benefits and pension.  It was also noted that approximately 
70% of the electrical contractor work was in the unionized sector and was fully available to 
the worker.  Furthermore, the worker was entitled to make cold calls to any non-union 
company he wished so long as the work was not strictly that of an electrician. 
 
The worker’s representative provided post-hearing materials which confirmed that the IBEW 
held a 100% hiring hall process until 2000, and that the agreements in place at the time 
prohibited union members from working at electrical construction work for anyone who was 
not party to the collective agreements. 
 
It was also noted that Human Resources Development Canada also exempted building 
trades from traditional job search requirements for purposes of Employment Insurance 
because it was recognized that the normal and regular method of obtaining work was through 
the hiring hall. 

A D D E N D U M  |  CASE LAW ON COMMON DISPUTED ISSUES & MAJESKY OPINION LETTERS



 
 
 
 
June 29, 2022 
 
Rudy Lucchesi 
Organizer/Business Representative 
IBEW, Local Union 353 
 
Dear Brother Rudy Lucchesi, 
 
RE:  Religious Accommodation (Turban) vs. Health & Safety (Hard Hat) 
 Majesky Opinion & Discussion Paper 
 
In response to your inquiry on June 29th, regarding a Sikh member declining to wear a hard hat and 
asserting his right to wear a turban and seeking a religious accommodation under the Human Rights 
Code.  This is not a straightforward situation. 
 
It seems according to recent court cases more and more workers are being permitted to ditch hard hats 
and helmets in favour of religious headgear.  An overarching question, who pays when these workers 
sustain an injury?  
 
Occupational Health & Safety Act Mandates Hard Hats 
 
In Ontario, the requirement for head protection is specified in the construction regulation (O. Reg. 
213/91, Construction Projects, under the Occupational Health & Safety Act).  Under this regulation, hard 
hats are mandatory for all construction workers on the job in Ontario.  The hard hat must protect the 
wearer’s head against impact and against small flying or falling objects and must be able to withstand an 
electrical contact equal to 20,000 volts phase to ground.  At the present time, the Ministry of Labour 
(MOL) also sets the standard of hard hat for compliance with the regulation. 
 
Employers also codify their statutory responsibilities and obligations under the law by adopting health and 
safety policies that align with their responsibilities under the Occupational Health & Safety Act and 
various statutes.   
 
Turbans versus Motorcycle Helmets 
 
There have been legislative changes in response to religious-freedom legal challenges to motorcycle 
helmet laws in British Columbia and Manitoba which have been upheld – and turbans (in most cases) can 
stay on.   
 
In 2018 premier Doug Ford announced Ontario would introduce legislation that would exempt 
turban-wearing Sikhs from wearing helmets while riding a motorcycle.  In October 2018, Ontario 
joined Alberta, B.C. and Manitoba allowing turban wearing Sikh’s to ride motorcycles without 
helmets. 
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The Ontario government granted the exemption in recognition of Sikh motorcycle riders’ civil rights 
and religious expression. 
 
Reasonable Accommodation Must Be Considered 
 
Bro. Lucchesi, a review of the human rights case law supports the duty to reasonable accommodation to 
the point of an undue hardship.  That means, the employer, and the worker, cannot adopt a perfunctory 
position that wearing a hard hat is the law.  Obey now, or you cannot work.   
 
In my opinion, there must be a conversation between the workplace parties, including the employer, 
union, and worker whether there is a way to make a religious accommodation. 
 
Take the case of a construction site in Ontario, where a turban-wearing security guard said he could not 
trade his turban for a hard hat.  Under current health and safety laws, Canada-wide, every person on a 
construction job site is required to wear a hard hat. 
 
Nevertheless, more and more workers are refusing to wear hard hats for religious reasons.  Faced with 
this situation, employers, and unions, must try, and honour the term “Reasonable Accommodation.”  This 
means they must attempt to reconcile their workers’ religious requirements with the other laws they are 
required to follow. 
 
The union should also play an active role in accommodation disputes and should not contract out of its 
responsibility to represent its member(s), while being mindful of not automatically adopting the 
employer’s health and safety policy regarding hard hats.  
 
Take the case of a turban-wearing security guard that was before the Human Rights Tribunal of Ontario 
because chances are workers will win their cases as many human rights decisions have superseded other 
laws in recent years. 
 
But this was not the case in 1985.  That year, the Supreme Court of Canada ruled that a Sikh railway 
worker was required to wear a hard hat on the job. 
 
But since then, the legal community has taken a harder look at the real implications of exempting people 
from helmet or hard hat laws.   A Chief Justice, in a written ruling, noted that such exemptions from hard 
hat laws expose workers to negligible risk, there is no cost to employers and, most importantly, no risk to 
anyone else except the person claiming the right to not wear the hard hat. 
 
Right to Sue for Workplace Injuries Taken Away – Historic Bargain 
 
The rationale that wearing a hard hat doesn’t jeopardize anyone else’s safety is debatable.  However, a 
worker’s decision to discard a hard hat will exclude them from suing anyone in the case of injuries 
sustained because of that decision, but Ontario workers do not have the right to sue for workplace 
injuries due to the “historic bargain.” 
 
Workers and employers are captured by what is known as the “historic bargain” which has been the 
cornerstone of the Ontario workers compensation no-fault system since its introduction in 1915.  For over 
100 years, workers gave up the right to sue for mandatory no fault coverage for industrial accidents.    
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The cost to the rest of society is another matter.  The Ontario judge in the recent helmetless rider case 
who upheld the ticket noted that the cost of treating devastating brain injuries is enormous.  So, too, is 
the burden on family members who lose a loved one – or have them incapacitated – due to a head 
injury. 
 
Do Employees Who Wear Religious Headwear Have to Use Hard Hats? 
 
Safety comes before religion, but the workplace should not force workers to choose between them. 
 
Under the OHSA, employers must ensure that employees use PPE necessary to protect them from 
workplace hazards.  Under the human rights code, employers must accommodate employees’ religious 
beliefs to the point of undue hardship.  These obligations come into conflict when an employee objects to 
using PPE on religious grounds, for example, when a worker of the Sikh religion won’t wear a hard hat.  
 
Forcing the worker to remove his turban and wear the PPE could result in a Human Right complaint for 
failure to accommodate; but letting him work without adequate head protection would endanger the 
worker and expose a company to risk of OHSA liability.   
 
When Laws Collide (Human Rights vs. Occupational Health & Safety) 
 
Employers must engage in a balancing act to resolve these dilemmas and ensure compliance with both 
laws.  The line between religious freedom and occupational health and safety can be difficult to reconcile. 
 
Quebec Court Slapped Down Religious Exemption 
 
Quebec is following a different path.  A Quebec Court ruled that a religious exemption did not trump the 
requirement to wear PPE (hard hat), which is contrasted in British Columbia where the province 
accommodates a religious exemption from wearing PPE (hard hat) 
 
When these situations arise, human rights legislation is pitted against occupational health and safety 
legislation and employers that accommodate a worker’s religious request may be in contravention of 
health and safety requirements.  So, what do you do? 
 
It’s clear in human rights legislation that discriminating based on a person’s religious beliefs is prohibited.  
It is also clear in occupational health and safety legislation that employers have a primary duty to provide 
information, instruction and supervision and take reasonable precautions to protect the health and safety 
of the worker.  Ontario law also requires the use of hard hats on construction sites.   
 
Put simply, employers have the duty of balancing the effort between keeping the worker safe and 
accommodating religious requests. 
 
Supreme Court of Canada, Electrician vs Canadian National Railway 
 
The primary topic that has received the most attention over the years deals specifically with hard hats 
and turbans.  This has been discussed and evaluated since 1985 in the Bhinder vs. Canadian National 
Railway case where Mr. Bhinder worked as a maintenance electrician in the coach yard for four years.  
CN Rail changed policy and announced that everyone who worked in the yard would have to wear a hard 
hat.  As a member of the Sikh religion, Mr. Bhinder was forbidden to wear anything over top of his turban 
and refused to wear the hard hat.  Because of his decision, he was fired.  He filed a complaint with the 
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Canadian Human Rights Commission stating that he had been discriminated against based on his 
religious beliefs. 
 
The Canadian Human Rights Tribunal found CN had engaged in a discriminatory practice and ordered 
reinstatement of Mr. Bhinder and compensation for lost wages.  The Federal Court of Appeal set aside 
the decision and referred it back for disposition on the basis that the new rule was not discriminatory.  
Did the hard hat rule discriminate against Mr. Bhinder on religious grounds?  Did the employer have a 
duty to accommodate short of undue hardship? 
 
The answer to these questions came in December of 1985.  The Supreme Court of Canada ruled that the 
decision to have hard hats worn was a bona fide occupational requirement: a rule or requirement that 
was made in good faith with the intention of achieving its stated business purpose and not as a means of 
skirting the law.  In this case, it was determined that hard hats were a genuine job-related requirement, 
so there was no discrimination and therefore nothing to accommodate. 
 
This decision has risen on numerous occasions since then and has been consistent when the employer 
can show that the job cannot be done without the requirement in place.  There was a similar case in 
2006 where turban-wearing Sikhs applied for an exemption to wearing hard hats and lost in arbitration.  
They were reassigned to an area where hard hats weren’t necessary.  Another case arose in 2008 when 
two mill workers objecting to a mandatory hard hat policy were simply reassigned to a less dangerous 
part of the mill.  Both cases were in B.C. where members of the Sikh religion are not required to wear a 
helmet while riding a motorcycle.  One of the most recent decisions came in 2016 where the Quebec 
Superior Court ruled against an application to have hard hats exempted for turban-wearing Sikhs at the 
Port of Montreal.  
 
This is not to say that you don’t accommodate, but there are certain factors that need to be taken into 
consideration.  Considerations may include investigating alternative approaches that do not have a 
discriminatory effect.  Employers must consider whether it is necessary for all employees to follow the 
standard for the employer to accomplish the stated objective, or if group or individual differences could 
be established.  Where employers rely on safety standards to support undue hardship, they must be able 
to identify the specific hazards the individual or group may be exposed to, and they must provide 
convincing evidence that the safety concerns outweigh the obligations owed to an individual seeking 
accommodation based on religious beliefs. 
 
Majesky Closing Thoughts 
 
Bro. Lucchesi, I have reviewed the authorities, and an employer’s overarching responsibility is to balance 
their obligations in upholding and enforcing spirit of the Human Rights Code and the Occupational Health 
and Safety Act.  However, if the employer can establish there is a genuine health and safety need 
because of positional risk of injury, then health and safety prevail over religious accommodation. 
 
I also advised that an Ontario constructor (Ellis Don), employ’s Sikh’s on jobsites and they wear hard hats 
over their turban.  There has been discussion in different workplaces that Sikh’s wear a smaller turban so 
a hart hat can be worn on top.   
 
The union also has a responsibility to ensure our members human rights are protected in the workplace, 
as well as their health and safety, which is consistent with the principles and objectives set out in the 
IBEW Constitution.     
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Please also bear in mind an Ontario workers human rights are not governed by the union’s collective 
agreement jurisdiction, which is distinguishable from grievances.  For instance, the union has exclusive 
jurisdiction over the grievance procedure, not the member, and consequently, the union has carriage in 
bringing grievances forward or declining to do so.   
 
This is distinguishable from a member’s rights under the Ontario Human Right Code, because even 
though the union does not have exclusive jurisdiction of its members Human Rights complaints, it should 
still assist its members which is consistent with the IBEW Constitution.     
 
In Weber v. Ontario Hydro, the Supreme Court of Canada revisited the issue of judicial deference to 
labour arbitration as a forum of original jurisdiction for the resolution of disputes between organized 
employees and their employer.  The Court denied Mr. Weber access to the courts to pursue claims 
against his employer based on the common law and alleged violations of the Canadian Charter of Rights 
and Freedoms.  The Court adopted a model of exclusive jurisdiction for arbitration over employment 
disputes arising under a collective bargaining relationship which went far beyond the Court's previous 
calls for judicial deference and even encompassed employee claims for redress based on violation of their 
most fundamental individual rights under the Charter. 
 
In closing, you may want to discuss this matter with Ticha Albino, the Local 353 Human Right 
Representative.  Subject to the generality of the foregoing, my opinion is offered, without prejudice. 
 
Respectfully submitted by, Not Thoroughly Proofread 
 
 
 
 
Gary Majesky 
Workers Compensation Legal Counsel, IBEW Local 353 
Director, LU 353 Non-Profit Center 
Executive Board Member 
Office Tel # (416) 510-5251 
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Thin Skull Doctrine in Workers Compensation 
 
The applicability of the common law thin skull principle to worker’s compensation was explained as 
follows in Decision No. 915 at p. 136, which we say, is germane to the issue currently in dispute in this 
claim: 
 

The thin-skull doctrine also applies in Workers’ Compensation cases and for two reasons. One reason 
is that permitting compensation to be denied or adjusted because of pre-existing or predisposing 
personal deficiencies would very substantially reduce the nature of the protection afforded by the 
compensation system as compared to the Court system for reasons that would not be 
understandable in terms either of the historic bargain or of the wording of the legislation.  The other 
reason is that in a compensation system injured persons become entitled to compensation because 
they have been engaged as workers.  They have functioned as workers with any pre-existing 
condition they may have had.  It seems wrong in principle that conditions which did not affect their 
employment as workers should be relied upon to deny them compensation as injured workers. 
 

Crushed Skull versus Thin Skull 
 
In Decision 623/24, the Panel also noted the difference between what may be characterized as a “thin 
skulled” versus “crumbling skulled” individual when analyzing legal causation, stating in part the 
following: 
 

 [31] In terms of the categories utilized to determine legal causation, the additional predisposition of 
individuals to be impaired in excess of what an average individual might be when involved in an 
accident is often described in terms of the individual being “thin skulled” or having a “crumbling 
skull”.  A thin skulled individual is more likely than average to become impaired as a result of an 
accident.  In the case of an individual who is found to have a crumbling skull, the individual’s 
predisposition to impairment is essentially inevitable prior to the accident such that the predisposition 
to impairment overwhelms and makes insignificant the effect of the accident. 
 
 [32] In the present appeal the Panel would characterize the worker as having pre-existing 
psychological concerns that made her more likely than most individuals to be psychologically injured 
by a traumatic event.  The worker was in the Panel’s view “thin skulled” with respect to her potential 
to develop a psychological impairment as a result of a traumatic incident.  
 
[33] The Panel does not characterize the worker’s pre-existing psychological concerns as having been 
significant enough, or on such an inevitable downward trajectory, such that she fell within the 
category of individuals who would be considered to have had a “crumbling skull” from a psychological 
perspective. 
 

Was The Work Injury a Casual Factor in Symptom Onset? 
 
An important part of a work relatedness inquiry is whether the compensable injury was a significant 
contributing and causal factor in the workers symptom onset, or merely the natural progression of the 
underlying condition?  One of the leading cases that addresses this issue is Decision No. 652/87/, 10 
W.C.A.T.R. 75.  The Panel, in that case described the issue in the following terms: 
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This case raises the issue of the distinction between disabling symptoms appearing as the result of 
the impact of employment on a pre-existing degenerative condition which  symptoms may be fairly 
taken as reflecting a compensable exacerbation or acceleration of a pre-existing condition, and the 
disabling symptoms appearing as a result of the impact of employment on a pre-existing 
degenerative condition which symptoms may be fairly taken as merely evidence of the disabling 
nature of the pre-existing condition.    
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Decision No. 1795/12:  
 
On the issue of a pre-existing condition, for example, Decision No. 1354/00 outlines the principles as 
follows:  
 

It is a well-established principle of compensation law that workers who sustain injuries which 
aggravate an underlying condition are entitled to compensation benefits for the period of acute 
disability, and that benefits are payable until the worker reaches his or her pre-accident condition.  
When the underlying condition has been asymptomatic, and there is a permanent aggravation of the 
underlying condition, there is no restriction on the payment of benefits.  Each case must be decided 
on its own facts, and requires an assessment of the extent to which the pre-existing condition has 
been disabling before the accident, and an assessment of whether or not a recovery has taken place 
to the point that the worker’s condition is the same as it was before the accident.  

 
[37] This Decision was cited by the Vice-Chair in Decision No. 482/07, with the following comment:  
 
[38] The above quotation and excerpts clearly indicate that, where a worker has a pre-existing, 
asymptomatic condition which becomes symptomatic as a result of a workplace accident, there is no 
limitation on the benefits to which the worker is entitled. 
 
[43] The issue before the Panel is whether or not there is a causal relationship between the accident of 
October 12, 2004 and the subsequent deterioration of the worker’s right knee impairment.  
 
[44] In the majority view, this is a case where the principle of a Significant Contributing Factor as 
enunciated by Supreme Court of Canada Justice Major must be applied. 
  
[45] The Supreme Court of Canada reviewed the principles of causation in Athey v. Leonati, [1996] 3 
S.C.R. 458. Major J., speaking for a unanimous Court, provides an overview of the authorities and sets 
out the following general causation principles:  
 

Causation is established where the plaintiff proves to the civil standard on a balance of probabilities 
that the defendant caused or contributed to the injury: Snell v. Farrell, [1990] 2 S.C.R. 311; McGhee 
v. National Coal Board, [1972] 3 All E.R. 1008 (H.L.).  
 
The general, but not conclusive, test for causation is the "but for" test, which requires the plaintiff to 
show that the injury would not have occurred but for the negligence of the defendant: Horsley v. 
MacLaren, [1972] S.C.R. 441. 
 
The "but for" test is unworkable in some circumstances, so the courts have recognized that causation 
is established where the defendant's negligence "materially contributed" to the occurrence of the 
injury: Myers v. Peel County Board of Education; [1981] 2 S.C.R. 21, Bonnington Castings, Ltd. v. 
Wardlaw, [1956] 1 All E.R. 615 (H.L.); McGhee v. National Coal Board, supra. A contributing factor is 
material if it falls outside the de minimis range: Bonnington Castings, Ltd. v. Wardlaw, supra; see 
also R. v. Pinske (1988), 30 B.C.L.R. (2d) 114 (B.C.C.A.), aff'd [1989] 2 S.C.R. 979.  
 
In Snell v. Farrell, supra, this Court recently confirmed that the plaintiff must prove that the 
defendant's tortious conduct caused or contributed to the plaintiff's injury. The causation test is not 
to be applied too rigidly.  Causation need not be determined by scientific precision; as Lord Salmon 
stated in Alphacell Ltd. v. Woodward, [1972] 2 All E.R. 475, at p. 490, and as was quoted by Sopinka 
J. at p. 328, it is "essentially a practical question of fact which can best be answered by ordinary 
common sense".  Although the burden of proof remains with the plaintiff, in some circumstances an 
inference of causation may be drawn from the evidence without positive scientific proof.  
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It is not now necessary, nor has it ever been, for the plaintiff to establish that the defendant's 
negligence was the sole cause of the injury.  There will frequently be a myriad of other background 
events which were necessary preconditions to the injury occurring.  To borrow an example from 
Professor Fleming (The Law of Torts (8th ed. 1992) at p. 193), a "fire ignited in a wastepaper basket 
is ... caused not only by the dropping of a lighted match, but also by the presence of combustible 
material and oxygen, a failure of the cleaner to empty the basket and so forth".  As long as a 
defendant is part of the cause of an injury, the defendant is liable, even though his act alone was not 
enough to create the injury.  There is no basis for a reduction of liability because of the existence of 
other preconditions: defendants remain liable for all injuries caused or contributed to by their 
negligence.  

 
[46] The Tribunal’s decisions have recognized the common law principles of causation and adapted them 
to the workers’ compensation/workplace insurance context.  It is generally accepted that the Tribunal’s 
“significant contribution” test is essentially the same as the “material contribution” test applied at 
common law.  
 
[47] It is important to emphasize that Mr. Justice Major’ s criterion for Significant Contributing 
Factor/material contribution is any factor above the standard of “de minimus,” that is, any factor above 
the trivial.  In the majority view, the worker’s right knee trauma, which caused obvious bruising and 
swelling, was not a “trivial” factor.  There is no evidence before us that the worker’s symptoms resulting 
from the accident of October 12, 2004 ever resolved.  
 
[50] … There is no proof that the worker’s pre-existing osteoarthritis had required significant medical 
treatment prior to October 2004.  There is also no proof that her condition was related to the accident of 
1990. At the same time, it is a fact that the worker was able to work full-time at the physically strenuous 
activity of forklift driver and train driver, the latter job requiring her to lift, load, and unload boxes 
weighing 50 pounds or more on a regular basis.  In our view, these tasks could not be performed with a 
symptomatic right knee prior to October 2004.  
 
[55] The Panel Majority concludes that the right knee trauma sustained as a result of an accident by 
chance event arising out of and in the course of employment on October 12, 2004 was a significant 
contributing factor in the progressive deterioration of the worker’s pre-existing osteoarthritis in the right 
knee.  The worker has entitlement for ongoing impairment in the right knee, including entitlement for 
healthcare benefits and loss of earnings (LOE) benefits resulting from the knee replacement surgery of 
June 2006.  The determination of any additional benefits flowing from this decision is remitted to the 
Board for adjudication.  
 
Decision 2294/17 
 
The worker in this decision was an electrician.  The claim was initially denied re proof of accident.  
However, on appeal the claim was allowed, but Operations subsequently allowed 2 weeks of LOE 
benefits.  The worker underwent arthroplasty on his injured knee, however, the Case Manager and ARO 
(2nd ARO decision), concluded the workers underlying knee pathology did not arise from in the course of 
employment, or a sequela of the compensable accident.  A key consideration informing their decision was 
medical evidence that the worker was symptomatic prior to the compensable injury and had received 
health care.  However, the Vice-Chair came to a different conclusion: 
 

In his submissions, Mr. Johal did not dispute that there was evidence in this case that the worker had 
pre-existing problems with his left knee. He noted the results of an August 2, 2010 MRI which 
revealed the following findings:  
 
OPINION: MR Findings reveal: 
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Ø Partial tear of anterior cruciate ligament,  
Ø Radial tear of posterior horn of medial meniscus with Grade III meniscal signal changes in 
 posterior horn of medial meniscus,  
Ø Moderate osteoarthritic changes with chondral and subchondral erosions and marrow edema,  
Ø Mild synovial collection,  
Ø Large popliteal bursa cyst,  
 
[20] In his testimony the worker acknowledged that he had issues with his left knee prior to 2010 
and had been prescribed Arthrotec to help deal with that pain and discomfort.  The review of the 
ARO’s decision of October 26, 2015 suggests that the worker was denied entitlement beyond July 28, 
2010 because the ARO was of the view that any problems the worker may have experienced with his 
left knee after that date were, more likely than not, related to the pre-existing non-compensable 
degenerative condition rather than the accident of July 14, 2010.  Having had the opportunity to 
consider all of the evidence before me however, I find that I am led to a different conclusion.  
 
[21] It is now well settled in Tribunal case law and in Board policy that a pre-existing condition, in 
and of itself, is not a bar to the receipt of benefits.  Where a compensable accident aggravates a pre-
existing condition, a worker is entitled to receive benefits until the condition returns to its pre-
aggravation/pre-accident state.  
 
[22] In this case, unlike the ARO, I had the benefit of hearing oral testimony from the worker. In the 
uncontradicted testimony that he provided at this hearing, the worker indicated that while his left 
knee condition was symptomatic prior to July 14, 2010, there was a difference in his condition before 
and after the compensable accident. From 2007 to 2010 the worker experienced occasional left knee 
pain which he would treat with Arthrotec.  For the vast majority of the time between 2007 and 2010 
he was pain free and was able to continue performing not only the physically demanding duties of an 
electrician but also work at his other job with the food distribution company when he was laid off.  
After the accident on July 14, 2010 however, there was a change in the severity of the worker’s left 
knee condition.  After that date he experienced left knee pain on a constant basis and because of the 
limitations imposed on his ability to walk, kneel and climb, both the union and the food distribution 
company indicated they would not be able to provide him with any work.  This is consistent with a 
comment from Dr. Heller in his report of February 7, 2011 in which he indicated that “I expect that 
with or without treatment he will be unable to return to his full climbing and kneeling activities in the 
long term”.  It is also worth noting, in my view, that it was not until after the accident in July 2010 
that the issue of surgery and a total left knee replacement was raised.  I find that given the worker 
experienced constant left knee pain up to the date of surgery, the left knee had not returned to its 
pre-accident state of occasional pain.  
 
[23] Once again, there is no dispute in this case that the worker had pre-existing non-compensable 
degenerative conditions in his left knee.  Nor is there any dispute that those conditions were 
periodically symptomatic prior to July 2010.  That being said however, after reviewing all of the 
evidence before me, and in particular the uncontradicted testimony provided by the worker, I find 
that the accident of July 14, 2010 aggravated those pre-existing non-compensable degenerative 
conditions and that by July 28, 2010 the worker’s left knee had not returned to its pre-aggravation 
state.  That aggravation continued, at the very least, until June 22, 2011 when Dr. Heller performed 
the total knee replacement.  
 
[24] The case materials include a Tribunal Discussion Paper entitled “Knee Conditions and Disability” 
(August 2013) authored by Dr. J. Cameron (orthopaedic surgeon).  In the Discussion Paper it is 
noted that “a slow onset of swelling is more indicative of an injury superimposed on arthritis or a 
meniscal tear, with increased production of synovial fluid”.  In this case, the worker went home and 
noticed his knee was swollen.  The slow onset of swelling would be consistent with a meniscal tear.  
The problem is also consistent with an injury superimposed on arthritis which the worker also has. 
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The Discussion Paper also notes that “in people over the age of 30-35, a meniscal tear can occur with 
very little injury”.  Thus, the fact that the worker had a minor twist injury could be consistent with a 
meniscal tear.  
 
[25] While I accept that the non-compensable degenerative conditions in the worker’s left knee likely 
contributed to the eventual requirement for left knee surgery, I also find, for the reasons noted 
above, that the accident of July 14, 2010 also made a significant contribution to the need for surgery 
and as such, I find the worker is entitled to the appropriate health care and loss of earnings benefits 
relating to that procedure.  
 

Decision No. 2449/15 
 
A panel granted initial entitlement to a knee injury, concluding the workers twisting injury aggravated the 
workers underlying osteoarthritis (OA).  They also accepted the workers knee symptoms did not resolve 
and resulted in a permanent impairment.  The Panel noted that Section 46 provides that the impairment 
must be the result of the injury, and Tribunal case law establishes that an impairment is the result of a 
workplace injury where the injury is a significant contributing factor in the development of the 
impairment.  A significant contributing factor is one of considerable effect or importance, it need not be 
the sole contributing factor (see, for example, Decision No. 280): 

 
[16] Dr. Bushuk, the worker’s treating orthopaedic surgeon, has provided several detailed and 
considered opinions regarding the worker’s ongoing left knee symptoms.  His report of April 19, 
2013, provides a good summary of his assessment and treatment of the worker’s left knee. In that 
report, Dr. Bushuk records that the worker has consistently reported continuous pain on the lateral 
aspect of his left knee since the December 3, 2010 workplace accident. Dr. Bushuk notes that the 
MRI scan of May 2011 showed some arthritic change in the medial compartment of the left knee as 
well as a small vertical tear of the medial meniscus.  Dr. Bushuk has consistently opined, however, 
that in his view, the meniscal tear is likely degenerative and, in any event, is not likely the source of 
the worker’s pain.  The meniscal tear aside, however, Dr. Bushuk is nevertheless of the opinion that 
the worker’s ongoing symptoms are the result of the workplace injury. Dr. Bushuk’s view is 
summarized in part in his April 19, 2013 report as follows:  

 
Based on what this man advised me his knees were asymptomatic prior to his injury at work on 
December 3, 2010… His MRI scan of his left knee demonstrated some grade IV arthritic change 
involving the medial femoral condyle of his left knee.  As a result of the twisting injury to 
his left knee it would appear that this did flare up his symptoms related to underlying 
arthritis in his left knee involving the medial compartment and patellofemoral joint. 
This happens fairly commonly in my opinion.  The small medial meniscus tear that was a 
2mm tear seen on the original MRI scan may have been caused by his twisting injury. However, 
in all probability it was a degenerative type of process and has been there a long time and you 
are now aware of it because you did an MRI scan of his knee.  [emphasis added] 

 
[17] Elsewhere in this and his other reports, Dr. Bushuk explain in more detail, based on an analysis 
of the clinical findings, why the meniscal tear is not likely to be related to the worker’s ongoing pain.  
Having explained that the meniscal tear is, in essence, a “red herring,” Dr. Bushuk states clearly that 
the worker’s ongoing symptoms are the result of the compensable twisting injury aggravating the 
worker’s previously asymptomatic underlying degenerative arthritis.  
 
[18] As is apparent from the quoted excerpt above, Dr. Bushuk’s opinion is premised in part on the 
worker’s report that his left knee was asymptomatic prior to the injury.  We find that this is an 
accurate premise.  We accept the worker’s testimony that his left knee had not previously caused him 
any problems.  There is no medical evidence from the years immediately preceding the injury that 
suggests any left knee treatment or lost time due to left knee symptoms.  
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Decision No. 2545/07 
 
A Vice-Chair granted a workers entitlement for surgical treatment and LOE benefits.  The worker was a 
sales manager and sustained a right knee injury when turning to lift a heavy box.  A meniscal tear was 
initially suspected by the Family MD.  The Vice-Chair concluded the worker sustained an injury to her 
right knee and left home early from work that day, but continued to have problems with the knee even 
though she returned to work.  However, prior to her work injury x-rays which revealed a near collapse of 
the medial compartment of the right knee secondary to osteoarthritis.  Physiotherapy was recommended, 
and if no improvement, she would be a candidate for osteotomy or a total right knee replacement.  In 
her Analysis, the Vice-Chair concluded: 
 

12] The complicating factor in this case is that the worker had documented osteoarthritis in her knee 
prior to her October 2003 injury. There is an x-ray from August 2000, which identifies arthritic 
changes in her right knee. On the basis of these results, the worker was referred to Dr. Ogilvie. In his 
report, dated October 4, 2000, Dr. Ogilvie noted that the worker had chronic problems with her 
knees, with the right worse than the left, and that this had been going on for seven to eight years. 
Although Dr. Ogilvie indicated that if her problems progressed she may need surgery in the future, at 
the time he made no recommendations for any treatments or any modifications with respect to her 
work. There is also another x-ray, dated January 20, 2002, which indicates the worker’s osteoathritic 
changes in her right knee were unchanged from August 2000. 
 
[13] I note that although the worker may have experienced some pain in her knees prior to 
October 2003 as a result of her arthritis, there is no evidence that the osteoarthritis interfered with 
her ability to function at work or in her daily life. Furthermore, the medical evidence of the worker’s 
pre-existing condition does not indicate that the osteoarthritis was progressively increasing, such that 
it could be concluded that the surgery would have been required regardless of the knee injury. 
 
Although the Board medical consultant, Dr. St. Amand, opined that the total knee replacement was 
not a consequence of the work injury of October 2003, this opinion appears to be based on Dr. 
Stephenson’s report that the worker had two distinct problems: the meniscal tear and the 
osteoarthritis. Dr. St. Amand appears to have concluded that the meniscal tear was the only  
compensable aspect of the worker’s condition, and that the temporal relationship of the meniscal tear 
was not compatible with the osteoarthritis necessitating total knee surgery. 
 
[15] I have also considered the opinion of Dr. Lachowski, dated August 20, 2006. In arriving at this 
opinion, Dr. Lachowski considered the medical evidence of the worker’s pre-existing osteoarthritis. 
Dr. Lachowski stated: 
 

In my opinion therefore, the meniscal tear, and any compensation issues referable to a meniscal 
tear, are immaterial to this claim. What is important, however, is the fact that [the worker] 
sustained an injury to her right knee at work on October 28, 2003. That injury occurred in a knee 
which unquestionably had underlying and antecedent osteoarthritis. There is no question that an 
injury can aggravate the symptoms of osteoarthritis, resulting in increased and long-standing 
pain. In fact, osteoarthritic symptoms are not usually simply a gradually worsening onset of 
painful symptoms, but much more commonly an episodic onset of symptoms which are 
frequently preceded by even relatively trivial injuries according to the patient. In [the worker’s] 
case, an injury did occur on October 28, 2003, symptoms ensued, and they never abated. The 
exact nature of the injury sustained will never be known and is immaterial in any case. [The 
worker’s] symptoms persisted and worsened to the point where she required a total knee 
replacement. 
 
In my opinion, [the worker] would have eventually required a total knee replacement even if she 
had not sustained an injury at work, as she had underlying well-documented osteoarthritis of her 
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right knee. The injury at work appears to have accelerated the need for knee replacement 
surgery, as [the worker] is quite adamant that her symptoms did not prevent her from working 
prior to the accident on October 28, 2003. Whether the need for knee replacement surgery was 
accelerated by one year or five years is impossible to determine, but it is reasonable to assume 
that the injury at work accelerated the need for a total knee replacement in an at-risk knee with 
underlying osteoarthritis. 
 
It is, in my experience, not uncommon for a relatively trivial injury to effectively disable a patient 
with underlying osteoarthritis, and it is not uncommon for those symptoms to persist or worsen 
despite conservative treatment. An injury to an osteoarthritic knee may not recover over time like 
an injury to an otherwise healthy knee. It is of course the underlying osteoarthritis that is the 
important factor in the persistence of the symptoms. 
 
In answer to your question therefore, I believe it is medically probable that the right knee 
accident of October 28, 2003 was a significant contributing factor to the surgery of September 
15, 2004. It is also undeniable that the underlying osteoarthritis in [the worker’s] right knee was 
a significant contributing factor to the surgery of September 15, 2004. I believe it is reasonable 
to assume that 50% of the need for surgery was contributed by the accident of October 28, 
2003, and 50% of the need for surgery was contributed by the underlying osteoarthritis. 

 
[16] In my opinion, it is quite clear that the worker’s pre-existing osteoarthritis played a role in the 
need for a total knee replacement. Dr. Stephenson’s comment that the torn meniscus was completely 
forgotten because of the osteoarthritis leaves no other conclusion. 
 
[17] However, I am also of the opinion that the worker’s October 2003 knee injury also was a factor 
in the need for surgery. I accept Dr. Lachowski’s opinion that the knee injury likely aggravated the 
worker’s osteoarthritis and accelerated the need for knee surgery. There is not just a temporal 
relationship between the workplace accident and the need for the surgery. When viewed in the 
context of the worker’s broader medical history, with diagnostic testing suggesting there was no 
progression of the osteoarthritis and no significant functional problems prior to the accident, the 
continuous and progressively worse problems the worker experienced after the accident which lead 
to a recommendation for surgery within five months of the accident takes on causative significance. 
In my opinion, it supports the conclusion that the work accident was a significant contributing factor 
to the need for surgery. 
 
[18] I note Decision No. 559/91, which was relied upon by the worker’s representative. In that case, 
the Panel noted that if an injury aggravates and accelerates the progression of the underlying 
condition, then the resulting disability is a compensable one. The Panel stated that the appropriate 
question to ask in such a context is whether the worker would likely have required surgery at 
approximately the same date if he or she had not suffered the compensable aggravation. In the 
present case, the answer to that question is likely not. There is no evidence upon which to conclude 
that would have been the case. 
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June 29, 2022 
 
Jeff Hussy 
Treasurer/Business Representative 
IBEW, Local Union 353 
1377 Lawrence Avenue East 
Toronto, Ontario 
M3A 3J1 
 
Dear Brother Hussey, 
 
RE: When Are Workers In the Course of Employment  
           Majesky Opinion, Review of Legislation, Policy, and Case Law 
 
I’m giving you credit for being a sharp young man with a bright future as a union representative. When 
you ask me a serious question, you are going to get a detailed legal analysis compared to the former 
Controller who said you start work “when you FOB in at a union building.” The Controllers comment had 
more to do with Canada Revenue Agency rules (e.g., travel, car allowance, etc.), but not whether you are 
in the course of employment under the Workplace Safety and Insurance Act.  My opinion applies to your 
initial question, when are union representatives are in the course of employment, which also our 
members. 
 
The most important consideration is you’re not working for a contractor with a fixed start/finish time or 
job site when you commence work. 
 
I tell my son that if dad dies in an accident regardless of the time of day or day of week (e.g., MVA), be 
sure they check if I’m wearing my FOB.  If so, I was in the course of employment because my car is a 
mobile workstation.  We take calls while travelling, and constantly working.   
 
The WSIB policy whether a worker is in the course of employment involves the application of the Time, 
Place, Activity test.  Given the nature of our jobs we can move into the employment sphere, and out 
again, several times on any given day, including weekends, or evenings. 
 
There is settled jurisprudence that of the three criteria (time, place & activity) the most important 
consideration is activity.  If the activity a worker is engaged in is reasonably incidental to their job, and a 
benefit to the employer, then a worker has re-entered the employment sphere and in the course of 
employment.  That includes situations where the worker is not on a designated job site, not being paid or 
working outside the established hours of work.  This analysis is typically not applicable for most 
electricians working in the field, except is rare situations.  They are however, in the course of 
employment when they arrive at work, subject to the worksite boundary rule.   
 
A good example of the boundary issue arises when a member is just outside the construction site hording 
and walking to/from the jobsite and falls, hit by a car, and suffers an injury.  In those instances, they are 
not in the course of employment because they are not at work.  
 
Take the case of the low-rise electrician who broke his leg exiting his company truck early one morning to 
fetch his lunch, wallet and drill.   
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In 2011, Larry Priestman called me while I was going on vacation because his son (Ken Priestman) was a 
paramedic in Simcoe County and suffered an injury on his day off.  He was at the Elvis convention in 
Collingwood when a man dropped in front of him and went vital signs absent (VSA).  Ken being a 
paramedic facilitated resuscitation efforts with two off-duty doctors.  When the Simcoe County 
Paramedics arrived, they transferred the patient back into the control of EMS.  Ironically, Priestman knew 
the Simcoe Country EMS crew, and had worked them in the past. 
 
Since the EMS were short hands, Priestman integrated himself as part of the EMS crew even though it 
was his day off.  He performed activities that he would normally perform when he was on duty.  They 
revived the man, and Priestman assisted in carrying the stretcher down some stairs to the 
Ambulance.  While descending the stairs, the stretcher jostled and the load transferred, which resulted in 
Priestman tearing a bicipital tendon.   
 
Priestman then submitted a WSIB claim which the Board denied on the basis he was off-duty and not in 
the course of employment.  Priestman’s union (OPSEU) declined to get involved and said he wasn’t in the 
course of employment.  I disagreed and took the case forward (pro bono).  Long story short, I won his 
Tribunal appeal.  However, that decision was overturned, and a de novo hearing scheduled.  There was a 
blistering dissent from a Tribunal member.  We then argued the case a second time, and once again we 
won the Tribunal appeal.  By this time, the Ministry of Health went apoplectic and sought a Judicial 
Review, but the Divisional Court upheld the Tribunal appeal that Priestman returned back into the course 
of employment on his day off. 
 
Please read the Priestman decisions because they review the policy and legal principals when a worker is 
in the course of employment.   
 
If you take the time to read the material I sent you, it will inform your understanding when workers are 
in the course of employment under the law.  Take this opportunity to broaden your skills sets as a union 
representative.   
 
Case Law, In the Course of Employment 
 
In Decision No. 1138/12, the Vice-chair at paragraph [104] discusses an argument raised by the 
employer regarding the master-servant requirement being a condition precedent before one can conclude 
on work relatedness, and certainly not the servant-servant scenario that Decision No. 2329/10 suggests 
when the Majority concluded “the employer, through the on duty paramedics, exercised control over the 
situation when they asked him to assist.”   
 

Although the language of “master-servant” is now less commonly used, its use in this context 
illustrated that being in the course of employment must engage the relationship between the 
employer and the employee.   

 
The Vice-Chair in paragraph [82] also adopted the reasoning found Decision No. 165/96 that established 
a multifactorial approach to the question of whether a worker was in the course of employment in 
deciding whether the circumstances and activities giving rise to the injury are predominately work related 
or personal in nature.   
 
In Decision No. 165/96 the Vice-Chair outlined the test for determining whether a worker is in the course 
of employment, concluding it is “essentially a work-relatedness test” that is flexible and considers a 
number of factors: 
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(d) In the course of employment 
 
As both representatives pointed out, the basic rule in compensation law is that a worker is not in 
the course of employment when travelling to or from a work site.  However, there are exceptions 
to that general rule.  Counsel for the Applicant pointed out two of the exceptions involving travel 
under the control or supervision of the employer and travel as a requirement of the employment, 
when the worker is obliged to be travelling at the place and time the accident occurred.   The 
logic for the general rule appears to lie in the theory that a worker, while travelling to and from 
work, is essentially exposed to the same general risks as any member of the driving 
public.  While the worker would not be driving were it not for the employment, this somewhat 
tenuous link is not sufficiently significant, according to this general rule, to bring a worker within 
the course of employment.  In our view, the test employed for “course of employment” is 
essentially a work-relatedness test - a relatively flexible test which involves an examination of a 
number of factors including: 
 
1. the nature of the activity performed by a worker at the time of the accident; 
2. the relationship of the specific activity to the worker’s normal employment activity or  
    routine; 
3. any personal aspect to the activity which gave rise to the accident; 
4. the nature of the risk associated with the activity - i.e. whether primarily an employment  
    related  risk or a public risk; 
5. employer control or supervision of the activity; 
6. the time of the accident - i.e. whether within or outside working hours; 
7. the location of the accident - i.e. whether on premises controlled by the employer or on  
    public premises; 
8. the type of equipment or tools involved in the accident - i.e. whether it was equipment  
    supplied by the employer; 
9. specific remuneration (if any) for the activity at the time of the accident; and 
10. contribution to the injury by the activity of the employer or co-worker(s). 
 
While no one factor will normally be determinative of the issue, a consideration of all of the 
factors may allow a panel to determine the overall character of the activity - whether primarily 
work-related or primarily personal. 

 
In Decision No. 1234/00 a Panel was tasked with deciding whether a police officer was engaged in an 
activity that was directly related to her employment, and in particular, whether she was in the course of 
employment when she injured her knee in a soccer practice.  The Panel at paragraphs [29]…[34] and 
[38] addresses the issue of Board Policy, Tribunal jurisprudence, merits and justice, and the 
Interpretation Act: 
 

(ii) Board Policy and Tribunal Jurisprudence 
 
[29] Two Board policies are relevant to the case at hand. The first is contained in Operational 
Policy document No.03-01-02, regarding work-relatedness and the meaning of the statutory 
phrase “in the course of employment,” paraphrased as follows.  A personal injury by accident 
occurs in the course of employment if the surrounding circumstances relating to place, time and 
activity indicate that the accident was work-related. Regarding “place,” the policy indicates that 
where a worker has a fixed workplace, accidents that occur on the employer’s premises will 
generally be considered to have occurred in the course of employment, while accidents occurring 
off of the employer’s premises will generally not be so considered.   However, if the accident 
occurred off of the premises, it will generally be considered to have occurred in the course of 
employment if it occurred in a place where the worker might reasonably have been expected to 
be while engaged in work-related activities. 
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[30] Regarding “time,” the policy states that, for a worker with fixed working hours, an accident 
will generally be considered to have occurred in the course of employment if it occurred during 
those hours or during a reasonable period before or after work.  However, if the accident 
occurred outside of these hours, the criteria of “place” and “activity” are to be applied. 
 
[31] Regarding the criteria of “activity,” the policy indicates that an accident will generally have 
occurred in the course of employment if it occurred while the worker was engaged in the 
performance of a work-related duty or in an activity reasonably incidental to the 
employment.  However, accidents occurring during personal activities may be considered to have 
occurred in the course of employment depending on the duration and nature of the activity and 
the extent to which the activity deviated from the worker’s regular employment activities.  In 
determining whether an activity was incidental to the employment, an adjudicator is to consider 
the nature of the work, the nature of the work environment and the customs and practices of the 
particular workplace. 
 
[32] The Policy indicates that the importance of the three above criteria varies depending on the 
circumstances of each case and that, in most cases, an adjudicator is to focus primarily on the 
activity of the worker at the time of the accident. 
 
[33] In Tribunal Decision No. 1416/98, the Vice-Chair set out the following factors in determining 
whether an activity was reasonably incidental to employment: 
 

- whether the worker was on the premises of the employer 
- whether the activity involved something for the benefit of the employer 
- whether the activity occurred in response to instructions from the employer 
- whether the activity involved the use of equipment or materials supplied by the  employer 
- whether the risk to which the worker was exposed was the same as the risk to which   
  he/she was  normally exposed in the course of employment 
- whether the activity occurred during a time period for which the worker was being paid 

 
[34] The Vice-Chair went on to state that these factors would be of assistance in determining 
whether a worker is in the course of employment, but that no one factor was determinative.  We 
find this a helpful approach to the question of whether an activity was reasonably incidental to 
employment. 
 
[38] The Panel finds that the fitness policy is relevant in clarifying the scope of the Board’s 
general policy on work-relatedness. However, we agree that the policy is not determinative, 
given that the worker was not  engaged in an employer- mandated fitness programme.  In any 
event, we note that the policy allows for an adjudicator to consider the particular merits and 
circumstances of the case and that it is not essential that the fitness programme in question 
meet all of the enumerated criteria.  Similarly, the general work-relatedness policy allows an 
individualized approach to cases, even to the point of indicating that adjudicators are to place 
greater emphasis on one of the three criteria, namely, that of “activity.”  In light of these aspects 
of the two policies, we find that the case before us should be determined having regard to the 
real merits and justice of the case, as mandated by section 4(4) of the Act.  We are also 
cognizant that, pursuant to section 10 of the Interpretation Act, R.S.O. 1990, Chap. I.11, the 
Workers’ Compensation Act  is deemed to be remedial legislation and is, therefore, to “receive 
such fair, large and liberal construction and interpretation as will best ensure the attainment of 
the object of the Act according to its true intent, meaning and spirit.  [emphasis added] 

 
In Decision 1721/10, a Panel addressed a number of issues surrounding an educational worker who 
arrived at the employer’s premises well before the normal start time and whether the workers activities at 
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the time of injury can be considered in the employment versus personal sphere.  The decision cites 
Decision No. 24F regarding the inherent confusion concerning the interpretation and application of the 
arising-out-of-and-in-the-course-of-employment language, and the Supreme Court of Canada’s 
seminal decision in WCB v. CPR & Noell.  The Panel’s analysis found at paragraphs [35]…[39][50] [53] … 
[55] addresses the interpretation of in the course of employment, and the Time, Place, Activity test in 
determining whether an injury is work related, concluding that there must be either a direction from the 
employer or a clear indication of a substantial benefit being received by the employer as a result of a 
workers activities.  The Panel’s analysis also reviewed Larson’s American treatise on Worker’s 
Compensation because of the importance of time, place and activity in the Larson analysis of the 
meaning of course of employment, an insight which appears to have influenced WSIB policy.   
 

(v) Analysis 
 
[35] In claims such as the present one where it is clear that an accident, i.e. a specific incident 
causing unexpected harm, has taken place, the determination whether the accident arose out of 
and in the course of employment is an exercise in line drawing.  It requires an examination of the 
factors involved in the accident in order to determine whether those factors were sufficiently tied 
to the workplace to conclude that the accident arose out of and in the course of employment. 
 
[36] The following was stated about this issue in Decision No. 24F: 
 
A source of confusion concerning the interpretation and application of the arising-out-of-and-in-
the-course-of-employment language in section 3(1) may be found, the Panel has noticed, in 
cases where there is no dispute or uncertainty about what happened in the case.  In cases of 
that kind, the question of whether the accident is to be found to have arisen out of and in the 
course of the employment is often treated, apparently as a matter  of convenience, as one 
question, rather than two.  Panels of this Tribunal, for example, have often considered whether 
or not the "employment nexus" has been "broken" as the basis for answering whether the 
accident arose "out of and in the course of employment".  A classic example of such a one-
question approach is the Supreme Court of Canada's seminal decision in WCB v. CPR & Noell, 
[1952] 2 S.C.R. 359. The Court in that case did not feel impelled to answer two separate 
questions: Did the injury by accident "arise out of"? and, then, Was it "in the course of"?  There 
was no uncertainty about what had happened in that case.  The worker went swimming in her 
off hours while a resident employee at a hotel, dove into a shallow pool and was injured.  In 
those circumstances, the Court treated the arising-out-of question, and the in-the-course-of-
employment question, as one question, which it characterized as whether the plaintiff's 
swimming activities were in the "personal sphere" of activity or the "employment sphere" – 
another way, presumably, of asking whether the "employment nexus" existed with respect to the 
accident. 
 
[37] The employment sphere of a worker and the personal sphere of a worker are easy to tell 
apart at the extremes.  The spheres are not so easy to tell apart where they meet and one 
crosses over to the other. 
 
[38] WSIB policy provides that the determination of work relatedness is one that requires us to 
take a look at the factors of time, place, and activity. 
 
[39] If an accident takes place during working hours, on the employer’s premises, and while the 
worker is performing work related tasks, there can generally be no dispute that an accident is 
one that arose out of and in the course of employment.  An injury is work-related in these 
circumstances because of the strong relative degree of control that the employer has compared 
to the worker in determining the risks that the worker will be exposed to and how the workplace 
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is to be organized and managed to deal with the risks that are inherent to the business.  These 
accidents occur within the “employment sphere”. 
 
[40] If the accident takes place outside of working hours, away from the employer’s premises, 
and while the worker is pursuing personal pursuits there can generally be no dispute that an 
accident is one that does not arise out of and in the course of employment.  An injury is not 
work-related in these circumstances because of the strong degree of control that the worker has 
over his or her exposure to risk as compared to the employer.  These accidents occur in the 
“personal sphere”. 
 
[41] It is where the degree of control over activities and risk falls between these two extremes 
that care is required to draw the line between those accidents that are sufficiently work-related 
to attract compensation and those accidents that are not sufficiently work-related. 
 
[53] In attempting to determine how to apply the criteria of place and activity to determine 
entitlement the Panel has referred to Larson’s American treatise on Worker’s Compensation. We 
have done so because of the importance of time, place and activity in the Larson analysis of the 
meaning of course of employment. In Chapter 12 of the treatise the following is stated: 
 

Scope 
 
An injury is said to arise in the course of the employment when it takes place within the 
period of the employment, at a place where the employee reasonably may be, and while the 
employee is fulfilling work duties or engaged in doing something incidental thereto. 
... 
Time and Place Contrasted with Activity Work-relation 
 
The course of employment requirement test work-connection as to time, place and activity; 
that is it demands that the injury be shown to have arisen within the time and space 
boundaries of the employment, and in the course of an activity whose purpose is related to 
the employment. 

 
[54] The Panel chooses to refer to the Larson analysis as it is apparent that the WSIB’s policy has 
either been influenced by the Larson analysis or has been influenced by the same sources as the 
Larson analysis. 
 
[55] Similar to the manner in which Decision No. 24F that was quoted above noting the arising 
out of and in the course of issues may be considered one issue of employment nexus instead of 
as two separate issues, the Larson treatise offers the following analysis of the manner in which 
the elements that together make up the statutory test for entitlement are related to one another: 
 

A “Quantum Theory” of Work-Connection 
 
The discussion of the coverage formula, “arising out of and in the course of employment,” was 
opened with the suggestion that, while ”course” and “arising” were put under separate 
headings for convenience, some interplay between the two factors would be observed in the 
various categories discussed. 
 
A few examples may now be reviewed to show that the two tests, in practice, have not 
been kept in air-tight compartments, but have to some extent merged into a single concept of 
work-connection.  One is almost tempted to formulate a sort of quantum theory of work-
connection: that a certain minimum quantum of work-connection must be shown, and if the 
“course” quantity is very small, but the “arising” quantity is large, the quantum will add up to 
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the necessary minimum, as it will also when the “arising” quantity is very small but the 
“course” quantity is relatively large. 
 
But if both the “course” and “arising” quantities are small, the minimum quantum will not be 
met. 
..... 
A somewhat similar balancing-out process is seen in the holding that a borderline course of 
employment activity like seeking personal comfort or going to and coming from work falls 
short of compensability if the method adopted is unusual, unreasonable and dangerous, while 
no such restriction applies to the direct performance of the work. 

 
[56] Note the similarity between the provisions of the last paragraph quoted and the WSIB’s 
policy on instruments of added peril that is found in OPM Document No. 15-03-03. 
 
[57] The above quote from the Larson treatise deals with the separate elements of “arising out 
of” and arising “in the course of”.  It notes that these separate elements are not just met or not 
met but that they may be met or partially met in varying degrees and that the strength of one 
factor can to some extent make up for the lack of strength of another. 
… 
(d) Activity 
… 
[69] In the Panel’s view it is the specific activity of the worker at the time of the accident that 
should be examined in determining the work-relatedness of the worker’s actions.  In making this 
determination the Panel notes Decision No. 2173/06R2 where in determining whether a custodian 
at a church was in the course of his employment at the time of an accident that took place 
outside of the custodian’s regular hours it was the specific activity of the worker at the time of 
the accident that was the determining factor.  In that case the worker had been asked to 
undertake the activity by the employer but had not been able to complete it during regular work 
hours.  The worker performed outside of work hours was a continuation of the specific job that 
he had been asked to perform. [emphasis added] 

 
In Decision No. 1432/12, the Vice-Chair in a section 31, right to sue application of the Workplace Safety 
and insurance Act reviewed Decision No. 845/10 at paragraph [28] which lists some of the criteria often 
considered when determining whether an individual was in the course of employment at the relevant 
time.  The Vice-Chair in paragraph [32] also reviewed the “order of predominance” test in determining 
work relatedness, concluding at paragraph [35] that the worker’ actions were reasonably incidental to his 
employment: 
 

[28] Tribunal Decision No. 845/10 referenced some criteria often considered when determining 
whether an individual was in the course of employment at the relevant time. Tribunal Decision 
No. 845/10 states in that regard as follows:  
 

[12] The issue in this appeal is whether the worker was in the course of employment when he 
was seriously injured in a MVA while working in Bermuda.  
 
[13] In Decision No. 443/87, the Panel provided the following discussion with regard to a 
determination of whether a worker was in the course of employment:  
 
While no single factor will normally be conclusive in deciding whether a worker was in the 
course of his employment, a number of factors are normally considered, including: Page: 7 
Decision No. 1432/12 : 
 
1. Whether the employer derived a benefit from the activity performed by the worker.  
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2. Whether the worker was paid by the employer for the activity.  
3. Whether the accident occurred while the worker was using equipment or materials   
    supplied by the employer.  
4. Whether the risk to which he would normally be exposed in the course of his  
    employment.  
5. Whether the activity was a result of instructions received by the employer.  
6. Whether the accident was a result of instructions received by the employer.  
7. Whether the accident occurred during the worker’s normal working hours or overtime  
    hours.  
8. Whether the activity was reasonably incidental to the worker’s normal employment  
    duties. 

… 
[32] I agree that initially Mr. Ariganello set out with the goal of having dinner, and agreed to tag 
along with the president of Benmar to Kelly Lake in order to “kill time” while awaiting the 
president’s arranging payment and delivery with Kelly Lake.  Yet that changed when Mr. 
Ariganello entered Kelly Lake.  He was not simply walking around the store aimlessly and without 
purpose.  Rather, as the evidence makes clear, he was looking at drills such that he used in the 
course of his employment, and was also hoping to buy a battery for his drill.  Thus, Mr. Ariganello 
entered Kelly Lake for predominately work-related reasons, not simply to kill time or to tag along.  
Even if one could argue that there was a mixed purpose in Mr. Ariganello’s activity, with going to 
dinner being initially predominant, the order of predominance changed when Mr. Ariganello 
entered into the store.  The predominate purpose then was related to work activities: looking at 
drills and attempting to purchase a battery. [emphasis added] 
… 
[35] His actions were work-related, and were undertaken for the benefit of the job being done. 
Thus, his actions were reasonably incidental to his employment, notwithstanding his motivation 
was likely to get the job done quickly so he could go eat. Yet, despite that motivation, the action 
itself was nevertheless in relation to work and was for a work-dominant purpose at that particular 
time.  

 
In Decision 757/07, a Panel considered whether a police officer who was injured while rollerblading as a 
form of exercise in order to maintain his physical fitness as a police officer, was engaged in an activity 
reasonably incidental to his employment.  At paragraph [51] the Panel addressed the employers concern 
that the workers fitness routine was not mandated by the employer, concluding that it’s not only 
mandatory activities which are to be considered in assessing entitlement to compensation.  At paragraphs 
[52] and [54] the Panel referenced Policy 15-02-02 and the importance in considering the nature of the 
work environment and practices of the workplace, concluding: 
 

[51] The employer’s representative has submitted that the worker’s fitness routine was not 
mandated by the employer, and that he was free to do what he wanted.  The Tribunal has 
previously confirmed that it is not only mandatory activities which are to be considered in 
assessing entitlement to compensation, as that would unfairly limit the scope and thwart the 
intent of the Act.  The question of work-relatedness requires us to inquire into the totality of the 
event.  Was the worker’s activity reasonably incidental to the employment, or was it a distinct 
departure from the scope of employment: was it reasonably incidental to employment? 
 
[52] In determining whether the activity was incidental to the employment, OPM Document 15-
02-02 indicates that it is important to consider the “nature of the work”, the “nature of the work 
environment”, and the “customs and practices of the workplace”. 
 
[54] The nature of the work environment was such that the employer encouraged workers to be 
physically fit in order to meet the rigours of their jobs.  The worker testified that from his first 
day at work, his sergeant in charge encouraged physical fitness.  Further, he encouraged workers 
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to work out to maintain their fitness on their lunch hours.  The worker testified that whenever he 
began work under a new supervisor, he obtained permission take a double lunch at the 
commencement of his shift in order to do his physical fitness routine at that 
time.  Documentation from various supervisory personnel indicates that they were aware of and 
supportive of his routine of taking his break at the start of the shift in order to work 
out.  According to one, this was permitted “so long as he attends the office prior to his workout 
to determine if any immediate duty requirements exist that may supersede or prevent an early 
lunch period.” 
 

In Decision No. 1342/98 a Panel considered the issue of a police officer who arrested a person for 
impaired driving, in which death threats were issued.  One year later the worker and several colleagues 
went to a sports bar following their shift.  After driving to their home town, he and a colleague went for a 
night cap, when the person he arrested 1-year prior came back and shot the worker in the head killing 
the off-duty police officer.  The Panel reviewed what it referred to as an impressive body of American 
court cases which have equated “arising” with “originating” rather than with “occurring.”  The Board 
policy would conflict with those cases.  However, the Panel noted that Operational Policy No. 01-01-05 
states that, if a general policy does not reasonably apply to the particulars of a case, decision-makers 
consider the provisions of the Act.  This policy quite sensibly provides an override protection in specific 
instances where generally sound policies cannot reasonably be made to apply.  If the real merits and 
justice lead to the inescapable conclusion that the worker’s fatal injury arose out of and in the course of 
employment, then applying the criteria of time, place and activity would not be warranted in view of the 
superseding policy on decision making.   
 

[31] In his decision, the Appeals Officer relied on Board Operational Policy Manual Document 
#03-01-02. It states that “a personal injury occurs (emphasis added) in the course of 
employment if the surrounding circumstances relating to place, time, and activity indicate that 
the accident was work-related.  The policy goes on to note that in “determining whether a 
personal injury occurred (emphasis added) in the course of employment, the decision-maker 
applies the criteria of place, time and activity.  The importance of the three criteria varies 
depending on the circumstances of each case. In most cases, the decision-maker focuses 
primarily of the activity of the worker at the time of the personal injury by accident occurred to 
determine whether it occurred in the course of employment. As the worker in the instant case 
was socializing in a bar, the Appeals Officer found that this was not a work-related activity. 
 
[32] The Panel notes that this policy is designed to assist decision-makers in evaluating whether 
an accident occurred” in the course of employment. Such language might reasonably suggest 
that this policy applies solely when the presumption section of the Act comes into play, as it is 
the only place in the section that employs the word “occurs”. However, the policy does state 
under “Legislative Authority” that it is section 3(1) (now 4(1)).  Therefore, it would appear that, 
notwithstanding the Board's use of “occur” from section 4(3), it means for this policy to apply to 
section 4(1). 
… 
[34] In such circumstances, the Panel believes it appropriate and prudent to consider the 
direction set out in Board Operational Policy Manual Document #01-01-05:  
 
If general policy and guidelines do not reasonably apply to the particulars of a case decision-
makers consider the provisions of the Act. 
… 
[35] In our view, this policy quite sensibly provides an override protection in specific instances 
where generally sound policies cannot reasonably be made to apply.  If we were to fid that the 
“real merits and justice” of this case led inescapably to a conclusion that the worker’s fatal injury 
arose out of and in the course of his employment, then applying the criteria espoused in the 
“time place and activity” policy would not be warranted or mandatory given the superseding 

A D D E N D U M  |  CASE LAW ON COMMON DISPUTED ISSUES & MAJESKY OPINION LETTERS



RE: When Are Workers In the Course of Employment  
           Majesky Opinion, Legislation, Policy, and Case Law 
 

10 
 

policy directive on decision-making. Relying on the “merits and justice” provision of the Act 
supports the view that policies are guidelines and should not be so strictly applied to unusual fact 
situations that they exclude coverage in instances which have generally been accepted by the 
courts.  We would also note that Board policy #03-01-02 itself contains flexibility, as the word 
“generally” appears in a number of places. 

 
 
Closing Thoughts 
 
Bro. Hussey, the above analysis and authorities sets out the legal framework in determining when a 
worker is in the course of employment when they are injured.  As you can appreciate, the legal analysis 
distills down to some basic principles.   
 
I think you can extrapolate how this applies to our members, and any other worker, including union 
business representatives. 
 
You may also be unaware that circuses, arenas and unions are not places of businesses that require 
mandatory workers compensation coverage for their employees and are technically exempt under the 
Workplace Safety and Insurance Act.  However, all excluded employers (e.g., unions) can elect to pay 
workers compensation premiums, which IBEW 353 does. 
 
Subject to the generality of the foregoing, my opinion is offered without prejudice and I reserve the right 
to amend my opinion upon receipt of additional information that further informs my understanding of the 
your inquiry. 
 
Fraternally Yours,  
 
 
Gary Majesky 
Workers Compensation Legal Counsel, IBEW Local 353 
Director, LU 353 Non-Profit Center 
Executive Board Member 
Office Tel # (416) 510-5251 
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Case Law – Tribunal Jurisdiction - Whether Issues Implicitly or Explicitly Before ARO 
 
In Decision 1144-11, Vice-Chair G. Dee addressed whether he had jurisdiction to review LOE benefits 
from August 30, 2010 until June 17, 2013 and concluded that he looked closely at the ARO decision of 
January 21, 2014 in order to determine if it would be reasonable to conclude that the issues were either 
implicitly or explicitly before the ARO, but simply not addressed.  The Vice-Chair ultimately noted that the 
worker rep did not identify the issue on the Appeal Readiness Form. 
 

(iii) Analysis - (a) Jurisdiction  
 
[44]  I have concluded that I do not have jurisdiction to determine the worker’s LOE entitlement from 
August 30, 2010 until June 17, 2013.  
 
[45]  I view this decision as unfortunate but necessary. 
  
[46]  The decision is unfortunate as the issues necessary to determine the worker’s LOE benefits 
during this period are the same issues that have been explicitly determined in the ARO decisions of 
March 31, 2010 and January 21, 2014 and that are before me in this appeal.  Those issues are 
whether the worker is capable of working within the designated SEB or whether she is incapable of 
performing work.  
 
[47]  Given this circumstance I looked closely at the ARO decision of January 21, 2014 in order to 
determine if it would be reasonable to conclude that the issues were either implicitly or explicitly 
before the ARO but simply not addressed.  
 
[48]  It is clear that the Case Manager’s decision of September 15, 2010 was appealed by the worker 
on October 22, 2010 and an Objection Form was completed as of January 10, 2011.  
 
[49]  However, when the matter came to the attention of an ARO in October 2011, at that time it 
was decided between the worker’s representative and the ARO that it was premature to proceed with 
the appeal.  
 
[50]  Following that time and following the LOE decision at the final review of benefits, when the 
worker’s representative completed an Appeal Readiness Form on September 18, 2013 the only 
decision noted on the form as being ready for appeal was the July 26, 2013 decision.  There is no 
mention of the September 15, 2010 decision.   [emphasis added] 
 
[51]  I therefore cannot find that the issue of the worker’s LOE entitlement between August 30, 2010 
and June 17, 2013 was either implicitly or explicitly before the ARO who rendered the January 21, 
2014 final decision of the WSIB.  
 
[52]  Given the findings contained in this decision regarding LOE benefits that I do have the 
jurisdiction to determine I can only hope that the worker’s entitlement to benefits between August 
30, 2010 and June 17, 2013 is determined as expeditiously as possible following the release of this 
decision.  

 
In Decision 2899/17I, Vice-Chair Z. Onen addressed whether an ARO explicitly or implicitly addressed the 
issue of a worker’s entitlement to Carpel Tunnel Syndrome, and by extension, whether the Tribunal had 
jurisdiction to rule on the CTS issue: 
 
(b) Tribunal jurisprudence  
[12]  It is well-settled in Tribunal jurisprudence, that in the interest of fairness and effectiveness, the 
Tribunal takes a broad view of its jurisdiction set out in section 123(1).  Tribunal jurisdiction may be 
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found in the express language of the decision under appeal. Tribunal decisions have also found 
jurisdiction in the absence of express reference to the issue where the final Board decision is found to 
have determined the issue by implication or as an included issue.  

[13]  Decision No. 90/08I reviewed the question of jurisdiction and considered a number of past 
decisions that addressed it. That Panel referred to Decision No. 1624/04R which addressed the 
question of an issue that is implicitly decided by the decision under appeal:  
 

Secondly, it may also at times be necessary, in order to determine an issue that is directly within its 
jurisdiction, for the Tribunal to consider evidence about an “underlying” related matter.  For 
instance, in order to determine a loss of earnings (LOE) issue, it may be necessary for the Panel to 
determine facts about suitable and available work, and even about the worker’s co-operation.  
These are generally understood to be matters that are implicit in a Board decision on the LOE 
award, and might be found to be within the Tribunal’s jurisdiction even if the language of the 
appeal application form or of the ARO decision did not refer to them specifically.  However a finding 
of what might be “implicit or “underlying” might depend on the adjudicative history in the specific 
case.  

 
[14]  Decision No. 90/08I noted also that in the context of the Tribunal’s broad interpretation of 
jurisdiction, there is nevertheless room to refer a matter to the Board in the absence of an express 
decision where the issue is novel, controversial or contentious to provide the Board with an 
opportunity to consider the issue at the first instance.  
 
Decision No. 1064/13 determined the question of an included issue in the context of the issues of 
suitable and available employment.  The Tribunal Panel noted that the worker’s appeal was 
specifically objecting to the ARO decision which decided that suitable work was available.  At the 
Tribunal, the worker wanted to include the issue of suitability in the appeal.  The Panel decided that 
the worker’s Notice of Objection for the ARO appeal did not object to suitability nor did the ARO 
consider the issue.  The Panel found the Tribunal did not have jurisdiction to consider the suitability 
of the employment.  

[16]  The determination of jurisdiction requires a two-step assessment to determine jurisdiction.  The 
first step is to consider whether there is express language in the Board’s final decision that decides 
the issue.  In the absence of express language, the Tribunal considers whether the issue sought to 
be included in jurisdiction was implicitly decided, or if it is necessarily included in the issue the 
Tribunal must decide in the appeal.  

[17]  In the present case, the Tribunal derives its jurisdiction from the Appeals Resolution Officer 
decision of July 17, 2014.  A review of this decision shows that the ARO expressly decided the issue 
of ongoing entitlement for ulnar impaction syndrome.  

 
In Decision 1624 04R, Vice-Chair E. Smith addressed whether the Board implicitly dealt with an issue, and 
by extension, whether the Tribunal had jurisdiction over a final decision of the Board. 
 

[36]  Secondly, it may also at times be necessary, in order to determine an issue that is directly 
within its jurisdiction, for the Tribunal to consider evidence about an “underlying” related matter.  For 
instance, in order to determine a loss of earnings (LOE) issue, it may be necessary for the Panel to 
determine facts about suitable and available work, and even about the worker’s co-operation.  These 
are generally understood to be matters that are implicit in a Board decision on the LOE award, and 
might be found to be within the Tribunal’s jurisdiction even if the language of the appeal application 
form or of the ARO decision did not refer to them specifically.  However a finding of what might be 
“implicit” or “underlying” might depend on the adjudicative history in the specific case. 
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These situations are not exhaustive.  They are situations, however, in which a Panel must consider 
matters that are implicit in the key issue before it.  They involve consideration of essential elements 
or findings necessary to the issue within the Panel’s jurisdiction. 

 
In Decision No 1134 12R – Vice-Chair S. Netten, noted the question of determining the issue agenda is 
distinct from jurisdiction and that Tribunal decisions have taken a broad view of the Tribunal's 
jurisdiction.  Decision No. 2147/01R3 found that the Tribunal has jurisdiction over all preliminary issues or 
sub-issues, without need for a final decision of the Board on such issues.  Decision No. 1861/10I similarly 
found that the Tribunal has jurisdiction, in its discretion, to address sequential issues if its determination 
on a presenting issue is different from that of the Board. 
 

[5]  Questions concerning the Tribunal’s jurisdiction over an issue typically arise when a party is 
seeking to have the Tribunal rule on an issue which was not expressly dealt with in the Board’s final 
decision.  In these circumstances, panels have historically taken a broad view of the Tribunal’s 
jurisdiction (see Decisions No. 638/89I, 78/90I, 241/94, 979/94I2, 257/96R, 304/97R, 99/98I, 
1379/98I, 625/98I, 1640/04 and 1257/03).  
As noted in Decision No. 2147/01R3, the view that all preliminary or “sub-issues” need not be the 
subject of a final decision by the Board, in order for the Tribunal to have jurisdiction on the issue, is 
reflected in Tribunal jurisprudence.  The Tribunal has jurisdiction to consider matters that are 
implicitly decided by, or implicitly before, the Board’s final decision-maker.  This involves a 
consideration of the essential elements or findings necessary to the issue which has been explicitly 
appealed.  For example, if entitlement was denied at the Board, the benefits flowing from a 
successful claim for entitlement were implicitly before the Board but did not have to be decided.  
Decision No. 1861/10I similarly states that “a Panel has jurisdiction, in its discretion, to address 
sequential issues if its determination on a presenting issue is different from the Board’s.”  
 
[7]  The question of jurisdiction is distinct from determination of the issue agenda.  Tribunal 
jurisprudence has identified additional factors to consider in setting the issue agenda, including 
consideration of the parties’ wishes; complication of proceedings; sufficiency of the evidence; 
potential to prolong the decision-making process to no practical purpose; merits and justice of the 
case; whether the issue is novel, contentious or requires special expertise such that it ought to be 
considered in the first instance by the Board; and whether there has been opportunity for 
submissions (see Decisions No. 915I, 535/00I and 2245/05R2).  
 

WSIAT 1033 18R – Vice-Chair Kalvin reconsidered a prior decision after the Board requested a 
reconsideration of Vice-Chair Kalvin’s decision who ruled that the ARO implicitly considered the date of 
accident that the worker was not entitled to LOE benefits in 2008:  
 

[15]  … I find that by not limiting consideration of the issue to LOE entitlement as June 19, 2012, and 
by considering and ruling on the worker’s entitlement to LOE as of December 2008, the ARO implicitly 
considered whether the accident date should be December 2008.  The ARO ruled against the worker 
on that issue. In other words, I find that the issue of whether the accident or injury date should be 
changed to December 2008 was implicit in the ARO’s decision that the worker was not entitled to 
LOE benefits as of that date.  As noted, the worker’s appeal on that issue was allowed for the 
reasons given in Decision No. 1033/18. It is implicit in that decision that the accident date be 
changed to December 2008.  
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